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Relief from the Provisions of Section 4 of 
The Interstate Commerce Act * 


By J. M. Frepier, Examiner 
Interstate Commerce Commission 


Section 4 (1): 


The long-and-short-haul provision of section 4 (1), part I, of the 
Interstate Commerce Act, makes it unlawful for any common carrier 
subject to part I or part III of the Act to charge, for the transporta- 
tion of passengers or property, less for a longer than for a shorter dis- 
tance over the same line or route in the same direction, the shorter being 
included within the longer distance. 

The aggregate-of-intermediates provision of the same section makes 
it unlawful for any common carrier subject to part I or part III of the 
Act to charge any greater compensation as a through rate than the 
aggregate of the intermediate rates. 

The rates of common carriers by water were made subject to the 
provisions of section 4 (1) by the Transportation Act of 1940. 

Section 4 (1) also provides that upon application to the Commis- 
sion, common carriers may, in special cases, after investigation, be 
authorized by the Commission to depart from the requirements of that 
section, but the Commission may not permit the establishment of any 
charge to or from the more distant point that is not reasonably compen- 
satory for the service performed, nor grant such authorization on ac- 
count of merely potential water competition not actually in existence. 


Section 4 (2): 


This section concerns rail rates reduced to meet the rates of com- 
petitive water routes. It provides that when a rail carrier shall, in 
competition with a water route, reduce rates to or from competitive 
points, it shall not be permitted to increase them unless after hearing 
by the Commission it shall be found that the proposed increase rests 
upon changed conditions other than the elimination of water competi- 
tion. See further discussion of this section. 


Long-and-Short-Haul Provision 


The long-and-short-haul provision of section 4 is the one with which 
the Commission is primarily concerned. For the most part applications 
filed for relief from this provision are based upon carrier competition or 
circyity. 

The need for relief based on circuity occurs when there is competi- 
tion between railroads for the same traffic from the same origin to the 
same destination, brought about by a railroad operating over a cir- 





* This study was prepared by direction of the Chief Examiner of the Inter- 
state Commerce Commission, to aid in the training of new members of the examin- 
ing staff. It has not been considered by or passed upon by the Commission. 
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cuitous or indirect route which finds that, in order to participate in to 1 


competitive traffic, it has become necessary for it to meet the rates at trafi 
competitive points fixed by the short-line or rate-making routes, which 236 
rates because of the shorter distance over the direct line or route, are 
lower than the rate over the longer route. In order for a railroad to whe 
meet the lower rate without reducing the rates to intermediate points, gent 
it must make application to the Commission for authority to depart from to ¢ 
the long-and-short-haul provision. sect 
mis: 
General dise 


Prior to the amendment of June 18, 1910, section 4 of the ‘‘ Act to me 
Regulate Commerce’’ (as the Interstate Commerce Act was originally law 
entitled) lodged in the carrier the right to exercise a primary judgment pur 
subject to administrative control and ultimate judicial review, concern- (33 


ing the necessity and propriety of making a lower rate for a longer 
than a shorter haul, thus giving the carrier power to exert its judgment 
as to things of a public nature; but the amendment withdrew that right fied 
of primary judgment and lodged it in the Commission to be exercised on 
request and after due investigation and consideration of the public 
interest concerned and in view of the preference and discrimination 
clauses of sections 2 and 3 of the Act. Intermountain Rate Cases, 234 .< 
U. 8. 476; see also United States v. Union Pacific R. R. Co., 234 U. 8. 
495, and United States v. Louisville & Nash. R. R., 235 U. S. 314. 

After passage of the June 18, 1910, amendment to Section 4, ef- Lut 
fective August 17, 1910, the rail lines were given until February 17, Cor 
1911 to file applications for the continuance of such of their rates as 


were in contravention of section 4 on August 17, 1910, and applications tail 
so filed protected departures in those rates until the applications were tan 
passed upon by the Commission. See order of the Commission of Oc- or. 


tober 14, 1910, with respect to the filing of those applications, and F. 8. 400 
Order No. 3700 of February 3, 1914, with respect to making changes in 


rates in the ordinary course of business. This latter order was vacated, the 

effective November 3, 1936, and relief must now be obtained with respect ter 

to making further changes in rates included in the few remaining unde- %6 
termined 1910 applications. 

In the administration of section 4 in connection with competitive uct 

adjustments, the Commission has rigidly safeguarded two general prin- as 

2d ciples. First, the competition relied on to differentiate the through ou’ 

, traffic from that from or to the intermediate point must exist as to the 56: 


one and not as to the other, or in different degrees, and must be com- 
pelling and beyond the control of the rail carrier to avoid. Secondly, 
the rate adjustment proposed must be appropriate to meet the competi- 
tive situation which exists, and the competitive rate must not be lower 
than necessary to meet the competition. Commodity Rates in Official 
Territory, 209 I. C. C. 702, (705). 

The essential justification for lower rates to a more distant point 
than to an intermediate point is the existence at the more distant point 
of depressed rates, which the carrier is powerless to affect, and failure 


. 





oint 
oint 
lure 





FEBRUARY, 1951 375 





to meet which would prevent the carrier from participating in the 
traffic to the more distant point. Transcontinental Rates, 46 I. C. C. 
236 (270). 

The test which the Commission must now apply to determine 
whether the carrier may be given the advantage of an exception to the 
general rule of section 4 is the same test that it may apply with respect 
to any other discrimination or inequality. There is incorporated in 
section 4 every standard set up by Congress as a guide to this Com- 
mission which is to be found in any section of the act. The leeway or 
discretion which may properly be exercised by this Commission under 
any other section may properly be exercised under this section. For 
instance, it is for the Commission, acting within the limitations of the 
law, to determine what is a reasonable practice for a common carrier to 
pursue. Railroad Commission of Nevada v. 8. P. Co., 21 I. C. C. 329 
(338). 

Before relief from operation of the long-and-short-haul provision 
of section 4 of the act may be granted, the Commission must be satis- 
fied that there will not thereby be created infractions of other provi- 
sions of the act; particularly those of section 3 prohibiting undue or un- 
reasonable preference or advantage or of prejudice or disadvantage to 
persons or localities. Commodity Rates to Pacific Coast Terminals, 107 
I. C. C. 421 (436). 

The Commission will not, of course, grant relief with respect to any 
rate which violates any other section of the act. Commodity Rates on 
Lumber and Other Forest Products, 165 I. C. C. 561 (569) ; Bitwminous 
Coal to Buffalo, N. Y., 219 I. C. C. 554 (560). 

The Commission may prescribe in any way that is definite and cer- 
tain the extent to which the intermediate rate may exceed the long-dis- 
tance rate in cases where this is necessary to prevent unreasonable rates 
or unjust discriminations. City of Spokane v. N. P. Ry. Co., 21 1. C. C. 
400. 

In granting fourth-section relief, it is necessary to consider not only 
the letter but the spirit of the law and the interests of the destination 
a Coffee from Galveston and other Gulf Ports, 64 I. C. C. 
26 (30). 

As shown in Commodity Rates on Lumber and Other Forest Prod- 
ucts, supra, competition is the ground generally recognized as creating 
a special case within the meaning of section 4. However, as also pointed 
out in that report, relief may be granted for other reasons. At page 
565 the Commission stated : 


Competition has always been the principal ‘special case’ which 
we have recognized in granting relief, but, as will be noted from 
the above quotations, it has never been regarded as the only ground 
for relief. To illustrate other ‘special cases’ which we have recog- 
nized, relief has been granted to facilitate the establishment of re- 
duced rates for the movement of food and other necessaries of life 
to localities suffering from droughts or floods or from conditions 
created by serious traffic congestions. Relief has also been granted 
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to expedite the publication of rates which we have authorized or 
prescribed, and where there was an urgent public necessity for 
their prompt establishment. Thus, such relief was granted at the 
time of the general changes made pursuant to our decisions in 
Increased Rates, 1920, 58 I. C. C. 220, and Reduced Rates, 1922, 
68 I. C. C. 676. 


It was further stated on the same page: 


It may be taken as established, therefore, that in cases which 
may be distinguished from the generality by certain definite char- 
acteristics, we may grant relief dependent upon our judgment ‘in 
the exercise of a sound legal discretion as to whether the request 
should be granted compatibly with a due consideration of the 
private and public interests concerned and in view of the preference 
and discrimination clauses of the second and third sections,’ either 
upon the ground of competition or ‘for other adequate reasons.’ 


All sorts of competition, that between carriers subject to the act 
as well as competition of markets, should be taken into account in de- 
termining whether the circumstances and conditions are dissimilar. 
Kindel v. A. T. & 8. F. Ry. Co., 8 I. C. C. 608. 

The burden is upon the applicants to show that relief should be 
granted from the provisions of this section. 


Rules of Practice 


The current revision of the Commission’s Rules of Practice, effective 
September 15, 1942, does not detail the information these applications 
should contain, but Rule 38 thereof directs that an application filed with 
the Commission shall be prepared in accord with, and contain the in- 
formation called for in, the form of application prescribed, or instruc- 
tions issued, by the Commission. Hence, Rule XVIII of the Commis- 
sion’s Rules of Practice, revised to April 1, 1936, gives the outline of 
the pertinent information to be furnished in each application conditioned 
upon the ground relied upon for the relief, such as circuity, market 
competition, motor-truck competition, water competition, or the weak 
financial condition or high operating costs of the petitioning line. Form 
No. 6, Appendix 2, Rules of Practice (1936) is to be followed in the 
preparation of such applications. 


Circuity 
The following sketch will serve as an illustration of a circuitous 
route meeting the rates of the direct route between the same points: 


A 8 
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Assume that the rate over the direct route from origin A to destina- 
tion B is 50 cents, and that the rate over applicant’s indirect route to 
B, as well as to the intermediate point C, is 60 cents. As the carrier 
operating over the indirect route from A to B desires to compete with 
the direct line, it files an application for authority to reduce the rate 
over its route to B to 50 cents while at the same time continuing the 
60-cent rate to C and other intermediate points not reached by the rails 
of the direct line. 

The Commission has found that beyond certain limits the use of 
circuitous routes results in a service so expensive and wasteful as com- 
pared with the service performed by the most direct routes that it is 
undesirable in the public interest to lend aid in the form of relief from 
the long-and-short-haul provision for the use of such routes. While 
some relief is necessary in the maintenance of a competitive adjustment, 
it is obvious that service which necessitates hauls of great circuity results 
in increased costs and a corresponding shrinkage in nét revenue. See 
Phosphate Rock and Related Commodities, 174 I. C. C. 373, 379; Lum- 
ber from the South and Southwest, 198 I. C. C. 753 (776). 

In authorizing relief to circuitous routes the Commission has gener- 
ally imposed some form of limitation upon the circuity of those routes. 
The purpose of these limitations is to restrict the relief (1) to routes 
over which the rates will be reasonably compensatory for the service 
performed, as required by the statute, and (2) to routes the use of 
which will not result in wasteful transportation service. The limita- 
tions generally are based on the distance over the short-tariff line or 
route. See Southern Kansas Grain Asso. v. C., R. I. & P. Ry. Co., 139 
I. C. C. 641 (669) ; Cement to New England Territory, 209 I. C. C. 682 
(690-691) ; Cement in the Southwest, 210 I. C. C. 173 (179) ; Iwwestock 
Between Points in California, 234 I. C. C. 691. 

No set rule or formula can be laid down as to the character of 
evidence that should be submitted to show that rates are reasonably com- 
pensatory within the requirement of section 4 of the act, any more than 
to establish that rates are not unreasonable. Class and Commodity 
Rates Between Western Points, 104 I. C. C. 578 (584). 

In Sugar from California to Chicago, 211 I. C. C. 239, at page 252, 
the Commission also said: 


The fact is that we have never laid down a definite percentage 
of a maximum reasonable rate as a test to be applied in all cases for 
determining reasonably compensatory rates for fourth section pur- 
poses, nor can a definite rule be evolved from the decided cases. In 
each case the conclusion as to the compensatory nature of the rates 
sought has necessarily depended upon the nature of the evidence 
presented. 


See also Coal and Coke to Mississippi Valley, 191 I. C. C. 589 (605). 

Rates may not be so low to a particular point as to place a burden 
on other traffic; nor may fourth-section relief be granted unless the ” 
rate structure is reasonable and non-prejudicial. Commodity Rates 
from Jacksonville to Miami, 83 I. C. C. 207 (210). 
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Mileage Circuity Limitations 


The percentage mileage circuity limitations generally imposed are 
as follows : * 


Relief shall not apply to circuitous lines or routes where the 
distance over the short line or route (1) is 150 miles or less and 
the longer line or route is more than 70 percent circuitous; (2) ex- 
ceeds 150 miles but does not exceed 1,000 miles and the longer line 
or route is more than 50 percent circuitous, except that where the 
distance over the short line or route exceeds 150 miles and the dis- 
tance over the longer line or route does not exceed 255 miles, relief 
will apply to such longer line or route even though it is more than 
50 percent circuitous; and (3) exceeds 1,000 miles and the longer 
line or route is more than 33 1/3 percent circuitous, except that 
where the distance over the short line or route exceeds 1,000 miles 
and the distance over the longer line or route does not exceed 1,500 
miles, relief will apply to such longer line or route even though it 
is more than 33 1/3 percent circuitous. 


Generally speaking, relief granted indirect routes is limited to 
routes which are not more than 70 percent circuitous where the distance 
over the direct route does not exceed 150 miles, 50 percent where the 
distance over the direct route exceeds 150 miles but does not exceed 
1,000 miles, and 33 1/3 percent where the distance over the direct route 
exceeds 1,000 miles.! 

To illustrate the effect of these circuity limitations the following 
outline shows the maximum distances over which indirect routes would 
be permitted to meet the rates maintained by the direct routes from 
and to the same points: 


When distance over short The longer line or route 
line or route is: may be: 
150 miles or less Not more than 70 percent longer. 


Over 150 miles but not over 170 Not more than 255 miles. 
miles 


Over 170 but not over 1,000 miles Not more than 50 percent longer. 
Over 1,000 but not over 1,125 miles Not more than 1,500 miles. 


Over 1,125 miles Not more than 33 1/3 percent 
longer. 


1 To find the percent of circuity of the long line over the short line, divide the 
mileage of the short line into the —- of the long line and deduct 100, as the 
short line mileage equals 100 percent. he result will be the percent of circuity. 
To prove—multiply the mileage of the short line by the percent obtained, plus 100. 
This will give the mileage of the long line. 
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See Lumber from the South and Southwest, 198 I. C. C. 753 at page 
779 for a similar illustration. 

In determining the extent to which relief is justified in circuitous 
route situations, an important consideration is whether the rate to the 
competitive point is depressed below a reasonable basis. The fact that 
the rates to intermediate points do not exceed a maximum basis does not 
mean that relief is justified to continue that basis regardless of the level 
proposed at more distant points. Where circuity is the sole ground for 
relief a showing should be made that the rates to the more distant points, 
or the level in the case of distance scales, does not provide a proper 
measure for rates at intermediate points. In the absence of such a 
showing consideration should be given to the imposition of the equidis- 
tant principle herein later explained. 


Class-Rate Route Circuity Limitations 


Since the general class-rate revisions many applications request 
authority to maintain commodity rates over routes exceeding the usual 
percentage mileage limitations. Where the proposed rates are definitely 
related to the class rates by a fixed percentage, higher than the lowest 
column prescribed, the relief granted has, in some instances, been 80 
limited. In some of these adjustments the relief has been restricted so 
as not to apply to rates over indirect routes which exceed im length the 
longest route over which relief is concurrently authorized with respect 
to class rates from and to the same points. Where commodity rates are 
not uniformly related to the applicable class rates there have been limi- 
tations both ways, dependent, of course, upon the merits and justifica- 
tion in each situation. Such a limitation, however, has been used only 





as a measure for determining circuity and not as a justification for the” 


departures in the proposed rates because relief had previously been 
authorized in the class rates. 

It does not follow that because relief has been granted in the class 
rates relief should also be granted in commodity rates from and to the 
same points over the same routes. Each situation must constitute a 
special case and should be determined on its merits. See Watermelons 
From, To and Between Southern Points, 191 I. C. C. 435; Class and 
Commodity Rates in the South, 191 I. C. C. 613 (618); Iron and Steel 
in the South, 195 I. C. C. 255; Strawberries from Florida, 195 I. C. C. 
357; Stone, Marble, and Granite, from and to the South, 195 I. C. C. 
396 ; Plaster, Plasterboard, and Related Articles, 231 I. C. C. 193; Brick 
and Clay Products to Official Territory, 231 I. C. C. 394; Wallboard 
from and to Carolina Territory, 231 I. C. C. 694; Commodity Rates 
based on Southern Class Rates, 237 I. C. C. 755; Tall Oil between South 
and North, 237 I. C. C. 783; Cement from Leeds, Ala., to Albany, Ga., 
245 1. C. C. 374. 

Limitations as to class rates within southern territory, and be- 
tween southern and official territories, were fixed in Rates From, To, 
and Between Points in Southern Territory, 191 I. C. C. 507. Therein 
relief was limited so as not to apply to indirect routes over which the 
class rates would not be less than 75 percent of the rates prescribed or 


. 
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approved in the Southern Class Rate Investigation, 100 I. C. C. 518, 
as reasonable maximum rates over such routes. (Fourth Section Order 
No. 11200, as amended.) 

For restrictions on class rates in western territory see Western 
Trunk Line Fourth Section Class Rates, 238 I. C. C. 255 (285-295) 
where a mileage limitation with an optional alternative rate limitation 
was imposed. These limitations, however, have not become effective 
and the carriers continue to maintain departures in rates originally 
permitted by F. S. Order No. 10470, subsequently vacated and super- 
seded by F. S. Order No. 11750. These orders are of a broad general 
nature and were entered to facilitate the establishment of the rates in 
the first instance and also to meet certain fixed dates. 

The limitations for class rates in official and southwestern terri- 
tories are pending in Fourth Section Applications Nos. 14708 and 13560, 
respectively, and the carriers therein are operating under outstanding 
temporary authority under F. 8S. Orders Nos. 10465 and 12150, respect- 
ively, without restrictions on circuity. 

In Newsprint Paper from Minnesota and Canada, 226 I. C. C. 703, the 
class rate route limitation, because of special conditions, was, upon peti- 
tion, substituted for the percentage mileage circuity limitations pre- 
viously imposed. 


Revenue Circuity Limitations 


In addition to the so-called percentage mileage and class-rate route 
circuity limitations previously outlined, certain revenue limitations have 
also been imposed to meet the reasonably compensatory requirement. 
Such limitations restrict the relief so that the proposed rates will not 
apply over any route which yields, for the distance over such route, 
earnings of less than specified ton-mile and car-mile revenue,” such as 
5 mills per ton-mile and 10 cents per car-mile. See Intercoastal Rates 
from and to Lake Charles, La., 213 I. C. C. 697; Binder Twine from 
Texas Ports and Lake Charles, La., 214 I. C. C. 681; Export and Import 
Rates in Central Territory, 219 I. C. C. 193; Coke from Alabama and 
Tennessee, 219 I. C. C. 368; Export and Import Rates to and from Cen- 
tral Territory, 219 I. C. C. 644; Import Rates from Gulf Ports to Cen- 
tral Territory, 227 I. C. C. 552. 

A limitation of 6 mills per ton-mile and 12 cents per car-mile was 
imposed in Pacific Coast Fourth Section Applications, 165 I. C. C. 378 
(410) and 7 mills per ton-mile and 14 cents per car-mile imposed in 
Fruits and Vegetables from Pacific Coast, 274 I. C. C. 421. 


Equidistant Provision 
The Transportation Act of 1920 placed a restriction on relief from 
the long-and-short-haul provision of section 4 where such relief was based 
solely upon the ground of circuity, commonly known as the equidis- 
tant provision. That provision, however, was eliminated from section 4 
by the Transportation Act of 1940, September 18, 1940. 





2To determine: — ayer . 
Ton-mile earnings—divide distance into rate per ton. 
Car-mile earnings—divide distance into total car charges. 
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The equidistant provision made it a requirement of section 4 that 
if a circuitous rail line, because of circuwity was granted authority to 
meet the charges of a more direct line or route to or from competitive 
points, ‘‘the authority shall not include intermediate points as to which 
the haul of the petitioning line or route is not longer than that of the 
direct line or route between competitive points.’’ 

To illustrate: In applying this provision to a particular situation 
it may be assumed that the distance over a direct line from A to B is 
100 miles. Under this provision relief may not, of course, be granted 
at intermediate points on the circuitous line for distances of 100 miles 
or less. In other words, if the distance over the circuitous line to the 
intermediate point is the same as or less than the distance between the 
competitive points over the direct line, the rate to the intermediate point 
may not be higher than the corresponding rate to the competitive point. 
Hence, by its imposition, higher rates would only be permitted at points 
intermediate between the equidistant point and the more-distant point. 

While the equidistant provision was eliminated from the statute by 
the Transportation Act of 1940, and its imposition is not mandatory 
where relief is based solely upon cireuity, the equidistant principle may 
still be applied in fixing the extent of relief granted under the provi- 
sions of section 4. Whether or not it shall be required depends upon 
what is developed as to the nature of the special case. The facts in the 
particular situation and common equity may require its imposition as a 
matter of sound administrative discretion, not alone when circuity is 
the sole ground for relief but in other situations as well, where a circui- 
tous route is involved. The burden is upon applicants to show not only 
that the rates from and to the competitive points are depressed but also 
that the higher rates which they propose to maintain at intermediate 
points are not unreasonable. See Petroleum to Omaha, Des Moines, and 
Winona, 245 I. C. C. 689, Manganese Ore and Fluorspar from Baltimore, 
Md., 245 I. C. C. 158; Coke to Albany, Ga., 248 I. C. C. 157; and Leather 
from Kentucky and Tennessee, 253 I. C. C. 423. 

With respect to the equidistant provision it has been held that the 
uniform application of a distance scale at intermediate and more dis- 
tant points is a substantial compliance with that provision. Cement in 
Trunk-Line Territory, 174 I. C. C. 224 (229), Automobiles and Parts, 
Missouri-K.-T. R., 215 I. C. C. 74 (76). 

Under the principle stated in Pulpboard from Mobile, Ala., to 
Atlanta, Ga., 234 I. C. C. 582, it appears proper to omit the equidis- 
tant principle in an order granting relief to establish and maintain rates 
over circuitous routes to meet rates established over the direct routes 
depressed by reason of motor-truck competition, when, upon investiga- 
tion, it is clearly established that the same degree of motor-truck compe- 
tition does not exist at intermediate points on the indirect routes as on 
the direct routes. 

Imposition of the equidistant principle is for the purpose of effecting 
a relatively reasonable and proper adjustment of rates at intermediate 
points, distance considered. Leather from Kentucky and Tennessee, 
supra. 
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Competition 
Carrier: 


Competition of carriers subject to the act is a factor to be con- 
sidered in determining whether relief from section 4 as amended in 
1910 is justified. City of Spokane v. N. P. Ry. Co., 21 I. C. C. 400. 
Order sustained, United States v. Union Pac. R. Co., 234 U. 8. 495. 

A markedly circuitous route or other adverse conditions affecting 
operation which places one carrier at a substantial disadvantage in meet- 
ing competition of another operating under more favorable conditions 
are, generally speaking, sufficient grounds for granting relief from the 
provisions of section 4. Memphis-Southwestern Investigation, 80 I. C. C. 
157 (167). See also previous discussion as to circuitous routes. 


Cross-country : 


Livestock grazing on plains may be driven to shipping point having 
lower rate. Relief granted. Livestock from New Mezico to Fort Worth, 
Tex., 198 I. C. C. 718. 

Relief from the long-and-short-haul provision was granted to main- 
tain class rates from certain points in Maryland, Virginia, and West 
Virginia on the Baltimore & Ohio, Pennsylvania, and Western Maryland 
railroads to points in the South the same as maintained from common 
or cross-country competitive points on the Norfolk & Western, and South- 
ern Railways in the Hagerstown, Rippon, or Riverton groups, to the 
same destinations. Class Rates between Hagerstown, Md., Group and the 
South, 246 I. C. C. 474. 


Market: 


Market competition is an euphemism for railroad policy. The his- 
tory of the fourth section makes clear that it was born out of a desire, 
and has been amended out of the purpose, to restrict the force and 
effect of market competition. Congress has not seen fit to say that this 
economic force shall not be allowed to have its play in the making of 
rates. Market competition must be considered as one of those circum- 
stances affecting a rate situation with which the Commission is called 
upon to deal. The policy of Congress seems to be that a railroad may 
be compelled by transportation competition to make its rates lower than 
it otherwise would between two competitive points, and that this will 
justify a breach of the prohibition of the fourth section; but the desire 
of a number of shippers to reach a market is a force to which the car- 
rier may not yield unless it can establish clearly that the adoption of 
such policy will not unfairly discriminate against one community and 
in favor of another and will not produce those results which the law 
intended to destroy. Unless it does make such proof, the Commission 
is not justified under the law in excusing it from adopting its rates to 
the more distant point as the basis for rates to the nearer points. Rail- 
road Commission of Nevada v. 8. P. Co., 21 I. C. C. 329, (367). 

Strictly speaking, there is no such thing as market competition 
which is distinct from competition between the lines of transportation 
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serving the market. A market can only compete through the agency 
which transports for it. The carrier makes a rate from a given market, 
not out of favor to that locality, but because it desires to obtain traffic 
which would not otherwise come to it. There would seem, therefore, to 
be little distinction between the competition of markets and the compe- 
tition of rival railroads. The whole situation must be considered by 
the Commission in passing upon application for relief. City of Spokane 
v. N. P. Ry. Co., supra, (414). 

Competition between carriers serving different markets of produc- 
tion constitutes a valid basis for relief from section 4. Corporation 
Commission of New Mezico v. Atchison, T. & 8. F. Ry. Co., 34 I. C. C. 
292. 

Relief to establish reduced rates on sugar from Pacific Coast and 
Intermountain territory to Chicago, to meet competition with sugar 
from New Orleans was granted in Sugar from California to Chicago, 211 
I. C. C. 239. 

Relief was granted in rates on cottonseed and peanut meal and cake 
from points in southern territory to Gulf, south Atlantic, and Virginia 
ports, for export, to aid American producers to compete in foreign 
markets. Cottonseed and Peanut Meal and Cake for Export, 214 I. C. C. 
293. 

Relief was granted in rates on cement from cement-producing points 
in Alabama, Georgia, and Tennessee to Miami, Fla., group to meet the 
competition of foreign and domestic markets over trans--Atlantic and 
coastwise ocean routes. Cement to Miami, Fla., 216 I. C. C. 742, 277 
I. C. C. 68. 


A special case which might justify departures upon grounds of 
market or other competitive conditions, contemplates that such depar- 
tures will not result in violations of other provisions of the act, par- 
ticularly section 3. Iron and Steel to Minnesota, 231 I. C. C. 425. 

Relief was granted to establish reduced rates on coal from Alabama 
mines to Panama City, Fla., to meet competition of fuel oil shipped to 
Panama City from Pensacola and other points. Fine Coa! to Panama 
City, Fla., 237 I. C. C. 208. 

Where manufacturers of refrigerators and refrigerator equipment 
at El Paso and San Antonio compete with eastern manufacturers at 
Chicago, Dayton, Detroit, and Trenton, relief was granted. See Refrig- 
erators from El Paso and San Antonio, 270 I. C. C. 53. 

For other applications based on market competition, see—Pacific 
Coast Fourth Section Applications, 129 I. C. C. 3 (23); Iron and Steel 
to Texas Ports, 206 I. C. C. 249, 226 I. C. C. 298, 229 I. C. C. 199; 
Canned Goods from Colorado, 209 I. C. C. 507; Tin and Tin Articles to 
Gulf Ports, 222 I. C. C. 733 (735) ; Cordage from New Orleans and Port 
Chalmette, La., 223 I. C. C. 611; Cordage from Houston, Tex., 225 
I. C. C. 668; Building Paper from Dallas, Tex., 225 1. C. C. 705; Build- 
ing and Sheathing Paper from Dallas, Tex., 264 I. C. C. 474. 


Pipe Line: 


Applications concerning competition of rail carriers with pipe lines 
transporting petroleum and natural gas are considered in Petrolewm 
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and its Products, 183 I. C. C. 24; Coal from Illinois, Indiana, and Ken- 
tucky, 192 I. C. C. 586; Gasoline from Superior, Wis., 222 I. C. C. 487; 
Coal to New Ulm, Minn., 234 I. C. C. 487. 


Truck: 


When increasing rates for shorter distances or decreasing rates for 
the longer hauls to avoid anomalies in the basic mileage scale would 
result in surrendering the short-haul traffic to trucks or lowering rail 
revenues on longer hauls, a special case is made out. Cotton to Texas 
and Louisiana Ports, 222 I. C. C. 689. 

Before the equidistant provision was repealed by the Transportation 
Act of 1940, the Commission had recognized that where the rail car- 
riers reduce rates to meet truck competition the equidistant rule need 
not be imposed when the compelling reason for the circuitous route 
seeking relief is truck competition. Petroleum Products to Charlotte, 
N. C., 222 I. C. C. 405; Dairy Products from Western Territory, 222 
I. C. C. 591 (598) ; Soap in Western Trunk Line Territory, 226 I. C. C. 
743 (745); Soap and Soap Powders in the Southwest, 227 I. C. C. 469 
(471) ; Sugar from Camden, N. J., to Fulton, N. Y., 231 I. C. C. 211 
(213). 

For other truck-competitive situations see Automobiles and Parts 
to Louisiana and Arkansas, 211 I. C. C. 323; Automobiles and Chassis 
to Chicago, Ill., 215 I. C. C. 495, 227 I. C. C. 223; Livestock from Ten- 
nessee and Virginia, 219 I. C. C. 189; Soap and Soap Powders in the 
South, 225 I. C. C. 418; Horses and Mules from Atlanta, Ga., 241 
I. C. C. 470. 


Water: 


Where relief sought is based on water competition, the Commission 
has certain rules for its guidance: 

1. Is it true that the long-distance rate is forced by water compe- 
tition ? 

2. Is the long-distance rate which has been established in view of 
water competition less than would otherwise be reasonable? 

3. Are the rates at the intermediate points reasonable? 

4. Do the rates unduly prefer one locality to another? 

In re Transportation of Wool, Hides, and Pelts, 23 I. C. C. 151 
(177, 178). See also Paper and Paper Articles to New Orleans, 88 
I. C. C. 345, for competition of northern paper mills with eastern and 
Huropean mills in the sale of paper at New Orleans. 

In Sugar Cases of 1933, 195 I. C. C. 127, before the Court in 
Mississippi Valley Barge Co. v. U. 8., 292 U. S. 282, rail lines were 
granted relief to establish lower rates from San Francisco Bay points 
and western points to Chicago and St. Louis than to intermediate points, 
to meet water and truck competition. 

In Rags and Paper to Newark, N. Y., 208 I. C. C. 327, division 2 
stated that the essential elements of competition are all present when a 
going water carrier has made a bona fide offer to perform a competitive 
service and is ready, willing, and able to carry the traffic if the offer 
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is accepted, especially if every facility for the performance of the 
service is at hand; and that nothing in the statute indicates that an 
actual movement of the particular commodity by water is necessary to 
establish the existence of water competition, but that such movement 
or absence of movement only shows whether or not the water carrier 
was successful in obtaining traffic for which it was eompeting. See also 
Magnesite from Cape May, N. J., to Curtis Bay, Md., 266 I. C. C. 336. 

In some eases relief has been limited so that when the water rate is 
increased, the rail rate must be increased in the same amount. Pig 
Iron to Worcester, Mass., 231 I. C. C. 593 (597); Pacific Coast Fourth 
Section Applications, 165 I. C. C. 373 (412); All Rail Commodity Rates 
between Calif., Oreg., and Wash., 268 I. C. C. 515 (529). 

For other water competitive situations see Corn to New Orleans, La., 
198 I. C. C. 615; Sugar from California to Chicago, Il., 211 I. C. C. 
239; Newsprint Paper to Chicago, Ill., 215 I. C. C. 347; Citrus Fruit 
from Florida to North Atlantic Ports, 211 I. C. C. 535, 218 I. C. C. 637, 
226 I. C. C. 315, 229 I. C. C. 63, 237 I. C. C. 245, and 266 I. C. C. 627; 
Coke to Portland District, Maine, 214 I. C. C. 32; Crude Sulphur to 
Rochester, N. Y., 222 I. C. C. 284, 225 I. C. C. 711; Rags and Paper to 
Newark, N. Y., supra; Sewage Sludge to Southern Ports, 195 I. C. C. 
311; Petroleum Products to North Plymouth, Mass., 219 I. C. C. 422. 


Season of navigation: 


Relief was granted during season of open navigation on the Great 
Lakes and Erie Canal, ete. See Scrap Iron and Steel from Cohoes to 
Buffalo, N. Y., 214 I. C. C. 23; Bituminous Coal to Buffalo, N. Y., 214 
I. C. C. 554; Scrap Iron to Buffalo, N. Y., 219 I. C. C. 111; Plumbing 
and Electrical Materials from Sheboygan, Wis., 220 I. C. C. 264; Pig 
Iron to Worcester, Mass., 231 I. C. C. 593; Rags and Paper to Newark, 
N. Y., supra; Rock Salt from Retsof and Ludlowville, N. Y., 226 I. C. C. 
699. 


Requirement that season of navigation be defined in tariffs: 


See Newsprint Paper to Chicago, Ill., supra; Rock Salt from Retsof 
and Ludlowville, N. Y., swpra. 


Differential Routes 


In Differential Routes to Central Territory, 211 I. C. C. 403, long- 
and-short-haul, relief was granted applicants forming so-called standard 
lake-rail, differential lake-rail, differential all-rail, and ocean-rail routes 
to maintain rates differentially related to all-rail rates. 


Grouping 
Relief from the long-and-short-haul provision of section 4 is some- 
times made necessary to maintain an established group adjustment of 
rates. 
_ In Commodity Rates on Lumber and Other Forest Products, supra, 
it was held that the maintenance of reasonable and proper grouping of 
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points of origin or destination constitute a ground for relief from the 
provisions of section 4. This may involve relief in a situation where 
there is no actual competition between carriers serving the particular 
point at which a lower rate is maintained than at an intermediate point. 
However, commercial or competitive conditions are largely the reasons 
for grouping although groups are also established in some instances 
‘*for convenience and simplicity of rate publication.’’ At page 669 it 
was said: 


To paraphrase the language of the Supreme Court, in the exer- 
cise of a sound legal discretion the Commission may grant permis- 
sion to charge a higher rate at intermediate points upon the ground 
that such rates are part of an established group adjustment, if it is 
satisfied that this is compatible ‘‘with a due consideration of the 
private and public interests concerned and in view of the preference 
and discrimination clauses, of the second and third sections,’’ and, 
no doubt, of the provisions of the first section also. 


In determining routes over which relief will apply, in instances 
where the rates are on a proper group basis, the average distance from 
or to the key or base points in the groups, may be used in lieu of the 
actual distance from and to individual points. Jron and Steel Rates, 
209 I. C. C. 657 (676) ; Cement to New England Territory, 209 I. C. C. 
682 (690, 694). 

Maintenance of proper groupings has been recognized as ground 
for special relief. Different rate levels which apply east and west of 
the Mississippi River also have been recognized as such a ground. Glue 
Stock from Memphis, Tenn., 226 I. C. C. 494. See also Rates from, to, 
and between Points in Southern Territory, 191 I. C. C. 507; Ground 
Stone and Marl in Official Territory, 215 I. C. C. 4; Sugar from New 
Orleans, La., 219 I. C. C. 203. 


Passenger Fares 


For a general discussion of the applicability of the provisions of 
section 4 to passenger fares see Passenger Fares and Surcharges, 214 
I. C. C. 174 (246). 

Long-and-short-haul relief granted: Fares, Louisville and East St. 
Louis and St. Louis, 274 I. C. C. 486. 

Aggregate-of-intermediates relief granted: Drawing Room and Com- 
partment Charges, East and South, 276 I. C. C. 514. 


Port Relations 


Where applicants seek relief on the ground of port equalization, the 
burden is placed upon them to show that equalization, if made effective, 
would (1) conform to the provisions of the act, and (2) operate in the 
public interest. Where the revenue losses of other rail carriers would 
exceed the revenue gains of applicants under the proposed adjustment, 
the application is not in the public interest. Export and Import Rates 
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jrom and to Gulf Ports, 211 I. C. C. 395. Relief here denied was 
granted on reconsideration in 227 I. C. C. 61, but principles stated in 
first report apparently were not rejected. 

Relief was granted to enable applicants to preserve a long-estab- 
lished port relation. Import Rates from Southern Ports to Minneapolis, 
Minn., 218 I. C. C. 284. Gulfport, Miss., Export, Import, and Coast- 
wise Rates, 211 I. C. C. 643; Export and Import Rates from and to 
Gulf Ports, 227 I. C. C. 61; Cotton Fabrics from Texas to Lowisiana 
Ports, 246 I. C. C. 593. 

Relief was granted to equalize rates to Gulf, south Atlantic, and 
Virginia ports, to aid American producers to compete in foreign markets. 
Cottonseed and Peanut Meal and Cake for Export, 214 1. C. C. 293. . 


State and Interstate 


Applications are also filed by interstate carriers for authority to 
meet the rates maintained over intrastate routes between points in the 
same state. In most instances the equidistant principle is imposed un- 
less it is shown that carriers have exhausted their legal remedy under 
section 13 to have the disparity removed. See Producers Refining Co. v. 
M., K. & T. Ry. Co., 80 I. C. C. 339; Live Poultry to Jacksonville, Fla., 
196 I. C. C. 288; Sewer Pipe from Texarkana, Ark. - Tex., 205 I. C. C. 
279 (281); Class and Commodity Rates in Louisiana, 209 I. C. C. 709; 
Automobiles from Dallas, Tex., 226 I. C. C. 705 (707) ; Petroleum from 
Louisville, Ky., to Middlesboro, Ky., 234 I. C. C. 511; Texas Rates, Class 
and Commodity, 277 I. C. C. 139 (150). 


Exceptional Conditions 


Grounds, other than competition, for granting relief, i. e., floods, 
droughts, conditions created by serious traffic congestions, and urgent 
necessity for prompt publication of a new general rate adjustment, are 
diseussed in Commodity Rates on Lumber and Other Forest Products, 
165 I. C. C. 561 (565). 

Long-continued drought conditions that make it necessary to ship 
hay into South Dakota constitute a special case warranting fourth-section 
relief. Hay and Straw to South Dakota, 210 I. C. C. 739. 

A mere statement to the effect that financial condition of a road is 
unfavorable is not in itself sufficient to warrant relief. North Carolina 
Pine Asso. v. A. C. L. R. R. Co., 85 I. C. C. 270 (292). 

Competition with a slightly shorter rail line and the recognized 
weak condition of one of applicant rail carriers was found to constitute 
a special case. As relief was based on ground other than circuity, the 
equidistant provision was not imposed. Lumber from Fayette, Ala. to 
Louisville, Ky., 229 I. C. C. 146. 

Weak Line relief is discussed in Coal and Coke to Mississippi Valley, 
191 I. C. C. 589 (604). 
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Applications For General Relief 


In Commodity Rates in Southern and Official Territories, 209 I. C. C. 
336, 229 I. C. C. 19, applicants desired to make commodity rates avail- 
able as expeditiously as possible between a limited number of points in 
southern and official territories when such rates might become necessary, 
and promptly to establish rates to meet the competition of other trans- 
portation agencies, such as truck and barge lines, which had made serious 
inroads into the traffic of the rail carriers. Applicants explained that 
unless relief was granted it would be necessary to file a separate appli- 
cation for relief in each case. The Commission’s authority to grant 
relief, however, is limited to ‘‘special cases.’’ Because of the general 
nature of these applications, it was decided that they did not present a 
special case justifying relief. See also Commodity Rates in Official 
Territory, 209 I. C. C. 702 (707) (dissent). 

With respect to a general application for relief throughout a broad 
territory, based on truck-competitive conditions, the Commission found 
that the jurisdiction invoked is legislative, and not administrative. Such 
an application is not directed to any special situation, but is general in 
character and indefinite as to detail. Relief was denied. Commodity 
Rates in Official Territory, supra. 


Miscellaneous 
CLASSIFICATION EXCEPTIONS 


With respect to departures resulting from classification changes, see 
Fourth Section Departures, 129 I. C. C. 187. 


Future Relief 
Additional Commodities: 


Relief to include additional commodities under relief previously 
authorized was granted in some instances and denied in others. Cotton- 
seed Cake and Meal, Molasses Dipped, 188 I. C. C. 545; Iron and Steel 
in the South, 201 I. C. C. 92 (95) ; Paper to the Southwest, 211 I. C. C. 
570; Iron and Steel between North and South, 222 I. C. C. 174; Lumber 
from Maine and Canada to Official Territory, 223 I. C. C. 467. 


Additional Points: 


Where applicants request relief broad enough to include rates from 
additional producing points from which it may be desired to publish 
rates on the same basis, relief is generally denied. Line from Trunk 
Line to Central Territory, 231 I. C. C. 197; Fertilizer between Official 
and Southern Territory, 232 I. C. C. 301 (315); Iron and Steel from 
Official Territory to the West, 245 I. C. C. 569; Rolling Mill Rolls in 
Official Territory, 248 I. C. C. 162; Various Commodities from South 
to North, 251 I. C. C. 627 (636) ; Tanning Extracts from Southern Ter- 
ritory, 258 I. C. C. 17 (19). 
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Additional Routes: 


Prayer for relief over such additional routes as may be established 
in the future is too general in character, and does not relate to a special 
case. Lumber from Virginia, 226 I. C. C. 489, Coke and Coke Products, 
215 I. C. C. 665 (666). 


The setting of a fourth-section application for hearing is not a mere 
formality but is for the purpose of affording interested parties an op- 
portunity to appear and present evidence in support of or in opposition 
to the granting of the relief sought. It is not good practice to permit 
the material modification of the scope of an application at the hearing, 
without previous notice, particularly in the face of objection by parties 
who would be adversely affected, and who are not prepared to meet 
such an enlarged issue. It may be that certain parties would not be 
opposed to the granting of relief as sought in the application and would 
not attend a hearing based thereon, whereas they might desire actively 
to oppose some other and different relief proposed at the hearing, if 
they had notice thereof. Imported Vegetable Oils from Gulf and 
Eastern Ports, 219 I. C. C. 359 (365). 


“‘Holding-Out” Rule 


In some cases where relief is granted to maintain rates at more- 
distant points on an easily defined basis subject to a condition that the 
rates at higher-rated intermediate points shall not exceed rates con- 
structed on that same basis, the carriers have been permitted to publish 
in the tariff a ‘‘holding out’’ rule, in order to avoid the trouble and 
expense of publishing specific rates at each intermediate point from and 
to which there is no movement. The rule provides in substance that 
upon reasonable request or upon the showing of a movement from or to 
any of the higher-rated intermediate points, a commodity rate which will 
not exceed the rate constructed on the same basis as used in determining 
the rate from or to the more-distant points will be published, and, on 
the shipments which moved before those rates become effective, the car- 
riers will file an application on our special docket to make the proper 
refund. Such a rule is an understandable offer by the carriers to ship- 
pers and receivers at intermediate points to protect rates based on the 
same scale or basis of rates on shipments moving from or to those inter- 
mediate points. The rule definitely fixes the maximum rate to be charged 
at any such intermediate point. See Starch from Clewiston, Fla., and 
Laurel, Miss., 256 I. C. C. 469 (473); Green Salted Hides from South 
to East, 268 I. C. C. 745 (749). 


Intermediate Rule 


Intermediate rules are permitted to be published in the carriers’ 
tariffs to save them the expense of publishing specific rates from or to 
intermediate points and to protect them against violations of the long- 
and-short-haul provision of section 4 of the act. See Fretz-Moon Tube 
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Co., Inc. v. Buffalo & 8. R. Corp., 203 I. C. C. 562 (565), Armour & Co. 
v. Chicago, B. & Q. R. Co., 215 I. C. C. 537 (539), and American Oil 
Co. v. Baltimore & O. R. Co., 238 I. C. C. 503 (506). 

An intermediate rule published in a rail-water tariff to comply with 
the long-and-short-haul provision of section 4 requires application of 
rail-water rate as a maximum for movement by water from an inter- 
mediate port. See Revere Copper & Brass, Inc. v. Southern 8. 8. Co., 
263 I. C. C. 625. 


Minimum Weights 


For differences in minimum weights which cause departures, see 
Furnace Lining and Bonding Mortar to Southern Points, 211 I. C. C. 111. 


Motor Carriers 


Rates published for application over motor lines exclusively are not 
subject to the provisions of section 4 of the act. See Texas & Pacific 
Motor-Rail Rates, 279 I. C. C. 135 (145). 


Motor-Rail Rates 


Joint motor-rail rates are subject to section 4. Long-and-short-haul 
relief was granted in class and commodity rates between points within 
the Southwest, and between points in the Southwest and the South. See 
Texas & Pacific Motor-Rail Rates, 279 I. C. C. 135. See also Motor-Rail- 
Motor Traffic in East and Midwest, 219 I. C. C. 245; Motor-Rail Rates 
of Chicago G. W. R. Co., 231 I. C. C. 273; Substituted Freight Service, 
232 I. C. C. 683. 


Operating Practices 


Practices based on certain specified ‘‘sound operating practices’ 
do not contravene the long-and-short-haul provision of section 4. See 
Railroad Operating Practices, 209 I. C. C. 775. 


Rate Levels 


Relief has been granted where traffic moved through higher-rated 
territory to reach lower-rated territory. See Coal and Coke to Mississippi 
Valley, 191 I. C. C. 589; Rates From, To, and Between Points In South- 
ern Territory, 213 I. C. C. 192; Coal to Helena, Ark., 214 I. C. C. 301. 

Routes operating east and west of the Mississippi River have also 
been granted relief because of the different rate levels applying east and 
west of the river. Sugar from New Orleans, La., 219 I. C. C. 203; Glue 
Stock from Memphis, Tenn., 226 I. C. C. 494. 

Differences in rate levels between the North and South considered 
in Various Commodities from South to North, 251 I. C. C. 627. Relief 
to maintain rates at border points higher than to points beyond over 
direct routes was denied. 
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Switching 


The practice of absorbing switching charges on competitive traffic 
at more distant points and not on non-competitive traffic at intermediate 
er considered in Switching and Other Accessorial Charges, 214 
IC. C. 279. 

Switching and delivery limits or districts are usually treated as a 
unit for rate-making purposes as to traffic to and from such limits or 
districts. For discussion of the application of section 4 to points within 
switching limits see Union Gas & Electric Co. v. Louisville & N. R. Co., 
176 I. C. C. 213; Coke to Portland District, Maine, 214 I. C. C. 32; Coal 
to Buffalo, N. Y., 219 I. C. C. 554; American Oil Co. v. Baltimore & 
0. R. Co., 238 I. C. C. 503 (508). 


Tariffs 


Section 4, as modified by the Transportation Act of 1940, permits 
carriers to file tariffs containing proposed rates along with their appli- 
cations for relief from the provisions of that section. 

Where it is not possible to dispose of an application before the 
effective date of the tariff, the tariff may be suspended to prevent viola- 
tions of section 4. Similarly, where an application is denied and there 
is insufficient time remaining for the carriers to cancel the schedules be- 
fore the effective date, the tariffs may be suspended. See Commission’s 
notice concerning this, October 29, 1940. 


Transit 


For a discussion of the application of section 4 to shipments receiv- 
ing transit see Oklahoma Corp. Commission y. Abilene & 8. Ry. Co., 148 
IC. C. 316. 


Parallel comparison of section 4, as amended June 18, 1910, with 
section 4 prior to that amendment: Railroad Commission of Nevada v. 
8. P. Co., 21 I. C. C. 329 (332). 


Duty and authority of the Commission under section 4, as amended 
June 18, 1910. City of Spokane v. N. P. Ry. Co., 21 I. C. C. 400 (404). 


Report of the Commission in response to Senate Resolution No. 472, 
concerning administration of section 4 of the Interstate Commerce Act. 
Administration of Fourth Section, 87 I. C. C. 564. 


Fourth Section Order No. 8900 setting forth information to be con- 
tained in application for relief, used prior to Rule XVIII of the Rules 
of Practice, reproduced, 88 I. C. C. 765. 
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Water Carriers 


Water carriers subject to Part III of the Act became subject to 
section 4 on March 1, 1941, and by the Commission’s notice to Water 
Carriers, February 12, 1941, those carriers were permitted to continue 
such of their rates as were in contravention of section 4 on March 1, 
1941, until September 1, 1941, provided applications to continue such 
rates beyond September 1, 1941, were filed before that date, in which 
event the rates might be continued until the applications so filed were 
passed upon by the Commission. F. 8S. Order No. 14200, May 14, 1941, 
entered in application No. 18983, authorized the making of changes in 
water rates in the ordinary course of business, similar to the authoriza- 
tion for rail rates by F. 8. Order No. 3700, February 3, 1914. 

For application of intermediate rule on water movement from an 
intermediate port see Revere Copper & Brass, Inc., v. Southern S. 8. Co., 
263 I. C. C. 625. 


Aggregates-of-Intermediates Provision 


Some applications are filed for relief from the aggregate-of-inter- 
mediates provision of section 4, that is, for an authorization to charge 
through rates which exceed the sum of the separately established inter- 
mediate rates. 

While the statute does not specifically authorize the Commission 
to grant relief from this provision the Supreme Court has held that 
the Commission has such power. Patterson v. L. & N. Railroad, 269 
U. 8. 1. 

In Commodity Rates in Official Territory, 209 I. C. C. 702 (704) 
the Commission made this observation : 


The prohibition of section 4 against the charging of a greater 
compensation as a through rate than the aggregate of the inter- 
mediate rates is absolute, except in cases which, upon application 
by the carriers and investigation by us, disclose special situations 
justifying relief from the provisions of law. In our administration 
of the fourth section in connection with competitive adjustments 
we have rigidly safeguarded two general principles. They have been 
usually stated in connection with applications for relief from the 
long-and-short-haul clause, but they are equally applicable here. 
First, the competition relied on to differentiate the through traffic 
from that from or to the intermediate point must exist as to the 
one and not as to the other, or in different degrees, and must be 
compelling and beyond the control of the rail carrier to avoid. 
Secondly, the rate adjustment proposed must be appropriate to meet 
the competitive situation which exists, and the competitive rate must 
not be lower than necessary to meet the competition. Truck com- 
petition does not justify departures from the aggregate-of-inter- 
mediates provision to establish reduced rates at an intermediate 
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point, if the through traffic is subject to competitive influences to 
the same extent as is that from or to the intermediate point. All 
of these considerations involve questions of administrative judgment 
reposed in us by Congress, when it left to us the determination of 
the special case justifying relief from the provisions of section 4. 
We cannot avoid that responsibility, but must continue to examine 
the situations brought to our attention to the end that these prin- 
ciples be given continued vitality. . 


Other proceedings dealing with aggregate-of-intermediates relief are: 
Divine v. Michigan Central R. Co., 198 I. C. C. 39; Moore Bros. v. Chi- 
cago, B. & Q. R. Co., 210 I. C. C. 95 ; National Carloading Corp. v. Erie 
R. Co., 210 I. C. C. 216; Automobiles and Parts to Louisiana and Arkan- 
sas, 211 I. C. C. 323; Automobiles and Parts to Southern Territory, 215 
I. C. C. 488; Automobiles and Chassis to Chicago, Ill., 215 I. C. C. 495; 
Automobiles from Cincinnati, Ohio, 219 I. C. C. 381; Tankage from 
Chemical, Ill., to Lake Charles, La., 253 I. C. C. 561; Building and 
Sheathing Paper from Dallas, Tex., 264 I. C. C. 474, and Texas Rates, 
Class and Commodity, 277 I. C. C. 139. 


* * * *® * 


Section 4 (2) 
Rail Rates Reduced to Meet Rates of Competitive Water Routes 


Consideration of section 4 (2) was before the Court in Skinner & 
Eddy Corp. v. U. 8., 249 U.S. 557. In that proceeding section 4 (2) was 
found to have no application where the reduction was, with the ap- 
proval of the Commission, ordered after hearing, upon application by 
the carrier for relief from the long-and-short-haul provision. The Court, 
at pages 567-568, stated in effect that section 4 (2) was designed to 
prevent the railroads from killing water competition by making exces- 
sively low rates, and implied that rates approved by the Commission 
could not be considered in that category since they must have been 
found to be reasonably necessary in order to preserve competition be- 
tween the rail and the water carriers. At page 564 the Court also com- 
ments on the limits of the Commission’s control over rates, and the power 
of the carriers to initiate them, that is, the power in the first instance 
to fix rates or to increase or reduce them. 

It is important to notice that the Court emphasized that section 4 
(2) was designed to prevent the railroads from killing water competi- 
tion by making excessively low rates. When the railroads voluntarily 
reduced their rates to meet water competition and the competition of the 
water carriers then continued undiminished, an increase in such reduced 
rail rates is not in violation of this section. Woodstock Lumber Co. v. 
Bangor & A. R. Co., 129 I. C. C. 255. Section 4 (2) has no application 
when the increased rail rates rest upon changed conditions other than 
the elimination of water competition. Administration of Fourth Sec- 
tion, 87 I. C. C. 564 (605). 
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The Commission also considered increases in rates under this sec- 
tion in Reopening Fourth Section Applications, 40 I. C. C. 35; Trans- 
continental Rates, 46 I. C. C. 236; Marshall Wells Hardware Co. v. 
S. P. & 8. Ry. Co., 53 I. C. C. 684. Other cases making reference to 
this section are: Lumber from Pacific Coast to Eastern Points, 210 I. C. 
C. 317 (333) ; Citrus Fruits from Florida to North Atlantic Ports, 211 
I. C. C. 585 (550) ; Dried Vegetables from Pacific Coast to Gulf Ports, 
256 I. C. C. 355 (360) ; Engines, Transcontinental Westbound, 258 I. C. 
= 29 ” ; and Anthracite Coal to New England Territory, 277 I. C. C. 

69 (571). 





























Variations in Percentage of Out-of-Pocket Costs 
in Connection with Different Types of Carriers 


By Samuet A. Towne, Chief, Cost Finding Section, 
Interstate Commerce Commission 


The three modes of transportation, rail, motor and water, offer a 
multitude of services. Their plants, whether rail roadway and equip- 
ment, motor terminals and trucks, or wharves and vessels, are multiple 
purpose facilities in that they are used in the simultaneous production 
of several services. Unless the carrier specializes in the handling of one 
or a few commodities, each of these carriers may haul a great variety of 
commodities of differing weight density, size of shipment, and value for 
a wide range of distances. Each of these services must be individually 
priced. 

The costs of producing these various services fall into two groups: 
first, those expenses which are directly assignable to given traffic move- 
ments and secondly, those which are incurred on account of the operation 
as a whole. The first group, which is referred to as the out-of-pocket 
costs, includes those added costs which are occasioned by the movement 
of the traffic under study. 

Normally the carrier will not sell any item of transportation service 
for less than the out-of-pocket costs incurred in producing it. To do so 
would be to incur an expense greater than the revenue received. Such 
losses may be avoided by withdrawing the service. For this reason the 
out-of-pocket costs are looked upon as setting the minimum below which 
the rates are not permitted to fall. It is in this sense that the out-of- 
pocket costs have real meaning in the field of transportation. 

How have these out-of-pocket costs been determined? Many pro- 
cedures have been used to obtain an answer to that question. The early 
studies of the out-of-pocket costs of rail carriers showed a wide variety 
of results. All of them, as well as all the later studies, indicate that 
the percentage of out-of-pocket costs varies as between the different 
classifications of expenses, i. e., maintenance of running tracks, wages of 
train crew, train fuel, ete. In 1874 L. P. Morehouse of the Illinois Cen- 
tral Railroad found that the direct expenses amounted to 52.1 percent 
of the total. The direct expenses included the maintenance of engines 
and ears, the wages paid to trainmen and similar items. Another early 
discussion of out-of-pocket costs? was by A. T. Hadley where he pointed 
out that in the long run the expenses of hauling each additional carload 
will vary a great deal, but for a particular segment of business at a 
particular time, it will have a ‘‘tolerably determined average value.’’ 
He stated that while this additional expense is not easy to determine on 
general principles, in the long run it would include a full share of train 
and station-service accounts, a large share of car maintenance, and a 





1 Morehouse, L. P., “Concerning the Cost of Transportation on Railroads” (The 
Railroad Gazette, May 30, 1874) pp. 209-210. 
2 Hadley, A. T., Railroad Transportation (G. P. Putnam’s Sons, 1908), p. 262. 
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moderate share of track maintenance and general expenses. W. Z. 
Ripley writing in ‘‘ Railroads, Rates and Regulation’’ (1913) estimated 
the out-of-pocket expenses to constitute less than one-half of the operat- 
ing expenses and about one-third of the total expenses including fixed 
charges.* The above estimate is qualified somewhat by Ripley’s later 
observation that the cost of operation tends to decline until a condition 
of congestion of the existing plant is reached at which point a new cycle 
of costs of operation and profits emerges. J. M. Clark in his ‘‘Studies in 
the Economies of Overhead Costs’’ analyzed both the short-term and 
long-term effect of added traffic. He reached the conclusion that the 
usual rule of half variable and half constant applied only to short-term 
fluctuations in traffic volume.5 Over the long-term period his conclusion 
was that the lowest remunerative rate would be not much less than three- 
quarters of the average rate for the country as a whole. Kent T. Healy 
has also expressed the view that ‘‘the additional cost in the long-run 
may be almost the same as the average overall cost.’”? 

The rail carriers have also introduced a number of studies before 
the Commission showing estimates of the percents variable. The results 
shown in these earlier studies were as follows: 

In the transcontinental cases of 1922 the carriers used 33.3 percent 
of the maintenance of way expenses, 80 percent of the maintenance of 
equipment expenses and from 10 to 100 percent of the individual trans- 
portation expense accounts as being variable with the volume of traffic.’ 

In a study made by the Oregon-Washington Railroad and Naviga- 
tion Company Lines in Oregon the relation of the direct to the total 
expenses was found to be as follows: Maintenance of way and structures 
50.2 percent; maintenance of equipment 100.0 percent ; traffic 46.8 per- 
cent; transportation-rail line 93.7 percent; and general 84.0 percent; 
total direct 84.0 percent.® 

In the Lake Cargo Coal case the Chesapeake and Ohio undertook 
to estimate the out-of-pocket cost of transporting the lake cargo coal 
from the mines to the lake ports. The accounts covered represented 
69.3 percent of the total freight operating expenses.’ 

The Southern Pacific Company in an exhibit introduced in the 
Commission’s F. 8. A. Docket No. 13457 showed the following relation 
of the out-of-pocket portion of the expenses to the total freight expenses 
separately for yard and road expenses: Maintenance of way and struc- 
tures, yard 33 1/3 percent and road 33 1/3 percent; maintenance of 
equipment, yard 73.2 percent and road 79.6 percent; transportation-rail 
line, yard 28.4 percent and road 92.7 percent; and maintenance of cars 


9 iP iey W. Z., Railroads, Rates and Regulation (Longmans, Green, and Co., 


4 Ibid. ._* 


5 Clark, PM re! in the Economics of Overhead Costs (The University of 
rae) Press, 1923), p. 27 


1913 


» Pp. 
7 Healy, Kent \ had Economics of Transportation in America (The Ronald 
Press Co., 1940), a 
874 ICC 48, 73, 97 (Appendix No. 2). 
® ICC Docket No. 1 1929 (Exhibit 16). 
10 139 ICC 367, 379 (1928). 
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on line, not owned, yard 100.0 percent and road 100.0 percent; total 
yard 33.8 percent and total road 70.3 percent." 

In a case involving the transportation of sugar the Southern Pacific, 
Texas and New Orleans, and Atchison, Topeka and Santa Fe introduced 
exhibits showing the out-of-pocket expenses to be 74 percent, 67 percent 
and 70 percent, respectively, of the operating expenses.’ 

Most of the above estimates of out-of-pocket costs of the rail carriers 
fail to consider the long-term forces that are at work. They select only 
the obvious items such as train crews’ wages, fuel, a small portion of 
the maintenance-of-way expenses and varying amounts of the mainten- 
ance of equipment expenses. Station expenses, traffic and general ex- 
penses were for the most part omitted, although later studies have found 
that these expenses over the long-term period are substantially affected 
by changes in traffic volume. These earlier estimates also ignored the 
effect of added traffic on investment in spite of the fact that the railroad 
plant expands and contracts with the amount of work which it is re- 
quired to perform. 

The Bureau of Accounts and Cost Finding of the Interstate Com- 
merce Commission has made extensive rail studies showing the relation- 
ship of expenses with changes in the volume of traffic. These studies 
have followed generally two approaches. First, a time series approach 
in which year-to-year percentage changes in expenses are related to year- 
to-year percentage changes in volume of traffic, and the average relation- 
ship is determined. The use of this procedure requires the adjustment 
of the expenses for price and wage level changes, the purpose being to 
show the effect of added traffic on the expenses without the influence of 
wage and price changes. The difficulty of adjusting the various expense 
accounts for wage and price changes presents a problem in the use of 
this method but the results provide a measure of the relationship of 
expenses with changes in traffic volume. The results by using this ap- 
proach showed that the aggregate freight service expenses were over 
80 percent variable based on studies for the years 1939 to 1946, inclusive. 

The second approach is to observe the trend of the operating ex- 
penses and cost of plant per mile of road with the volume of traffic 
handled per mile of road, the data being for a single year. Each obser- 
vation is limited to carriers having operations which are relatively 
homogeneous in terms of average length of haul and territory in which 
operated. Such a grouping of the carriers assures like proportions of 
line and terminal costs in the expenses per mile of road of the carriers 
compared. 

The results of this method reflect the long-run effect of changes in 
traffic volume. The variations in density 1* among the carriers studied 
are usually of long standing and any effect such variations may have 
had on the carriers’ expenses and plant, has had an opportunity to be 
felt. This type of comparison has the further advantage of eliminating 
the problem of adjusting for wage and price level changes since all ob- 


11 [CC F.S.A. Docket No. 13457 (1932) Exhibit A-3, Statement V. 
12 [CC F.S.A. Docket No. 18444, Exhibits 14 and 17. 
13 Density as here used means gross-ton-miles of trailing load per mile of road. 
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servations are for one period of time. It also omits any effect for changes 
in working rules and changes in labor efficiency, etc., as it is assumed 
that such factors will affect each carrier in a group about equally. On 
the other hand, these comparisons introduce the problem of homogeneity 
of the carriers studied. The trends in expenses may be the result not 
only of changes in density but also of differences in topography, average 
length of haul, terminal operations, etc. However, to eliminate the in- 
fluence of these latter factors as fully as possible, the carriers were 
grouped by territories and by average lengths of haul. The shorter haul 
carriers, those having hauls of less than 50 miles in two studies and less 
than 100 miles in one study, were eliminated from the comparisons. The 
results of this comparison showed that the percent variable for the freight 
operating expenses ranged from 80 to 94. The percent variable for the 
capital outlay in rail plant ranged from 87 to 98 in two territories where 
the relationship was close. In the third territory where the relationship 
is less direct the percent variable was 49.14 

Still another basis of comparison was to adjust the percents variable 
computed by the Bureau for the year 1939 to reflect the 1946 traffic 
density. The percents variable for the former year ranged from 72 to 
81 percent for the three territories studied. The variable portion of the 
expenses for the year 1939 was then increased for the percentage in- 
crease in freight density,’® and to the resulting percentage figure was 
added the percentage amount of the constant expenses to obtain a figure 
representing the total expenses at the 1946 density. The percentage rep- 
resenting the variable portion of the expenses at the 1946 density thus 
computed was then divided by the percentage representing the total 
expenses at such density to obtain the percent variable at the 1946 den- 
sity. This procedure showed percents ranging from 81 to 86 among the 
three territories compared. 

Another method of obtaining the rail out-of-pocket expenses is some- 
times followed, namely, computing the expenses that would be saved if 
a given type of traffic were not handled. Conversely, it may be stated as 
those expenses that would be incurred if the added traffic under study 
were handled. This procedure has been used in a number of studies 
involving the handling of the commuter passenger traffic. In such cases 
there tends to be a well defined traffic pattern. The suburban passenger 
trains are operated within a relatively short-haul area and at frequent 
intervals. The passenger expenses, such as the maintenance of road 
locomotives and cars, the wages of train crews, and fuel are associated 
with the handling of the passengers in the suburban area and are, there- 
fore, 100 percent variable. Some portion of the track maintenance ex- 
penses may be 100 percent variable with the suburban passenger traffic. 
For example, the tracks on which the suburban passenger-train cars are 
stored when not in use and the tracks used in making up such suburban 
trains would be 100 percent variable if no other passenger-train cars 
make use of such tracks. This situation might even be true of an 
auxiliary running track if such track was built for the exclusive use of 


141CC Bureau of Accounts and Cost Finding Statement No. 2-48, p. 87. : 
15 Freight trailing gross-ton-miles per mile of road operated in freight service. 
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the suburban service. For running tracks that may be used in common 
with the freight and the through passenger services, it becomes neces- 
sary to obtain the use portion of the expenses; i. e., the portion that 
varies with the volume of traffic, and then distribute that use portion 
among the suburban, the through passenger and the freight services on 
the basis of the use made of that track. Gross-ton-miles provide such a 
measure of use. The balance of the passenger expenses must be investi- 
gated separately to determine how much of each expense would be saved 
if the suburban passenger traffic were not handled. 

In recent cases before the Commission the rail carriers have intro- 
duced studies showing the percent that the out-of-pocket expenses are 
of the total expenses. In All-Rail Commodity Rates between California, 
Oregon, and Washington, the Southern Pacific Company introduced a 
study which showed 78 percent of the total freight operating expenses, 
payroll taxes and freight-train car rents as being direct or out-of-pocket.’® 
No allowance for a return on investment was considered to be of an 
out-of-pocket character in this study. In Inland Navigation Company 
vs. The Big Creek and Telocaset Railroad Company et al., the Union 
Pacific Railroad and the Spokane, Portland and Seattle Railway intro- 
duced cost studies in which the operating expenses were separated as 
between the direct or out-of-pocket expenses and the indirect expenses. 
In the determination of the out-of-pocket costs these railroads applied 
varying percentages to the individual expense accounts. The net result 
in the Union Pacific study was to apportion 80.24 percent of the total 
operating expenses on an out-of-pocket basis and 19.76 percent on an 
indirect basis. The comparable percentages for the Spokane, Portland 
and Seattle were 77.50 percent and 22.50 percent, respectively.” 

For the class I motor common carriers of general property the car- 
riers themselves have made few studies showing the portion of the out-of- 
pocket expenses in relation to total expenses. The Bureau of Accounts 
and Cost Finding of the Interstate Commerce Commission has pointed 
out two methods of approach in separating the motor carrier expenses 
between out-of-pocket or variable and constant. These methods are 
basically the same as described above for the rail studies. The first 
approach is the time series basis whereby the year-to-year changes in 
total expenses are compared with the year-to-year changes in total traffic. 
The use of this approach has one important disadvantage due to the 
necessity of eliminating the influence of price changes and wage adjust- 
ments. In the motor carrier industry this adjustment for price level 
changes is difficult to make because of the great number of carriers in- 
volved, the complexity of the wage agreements and the lack of a regularly 
compiled price index applicable to the motor carriers. 

The second approach is to use the data for one period of time, i. e., 
one year, and to observe the degree to which the expenses differ between 
earriers performing a like kind of service but having different traffic 
densities.1* By taking a number of carriers which handle the same 


16 277 ICC 511, 524 (Exhibit No. 56, 1947). 
171CC Docket 29458, 1948, Exhibits 146 and 147. 
18 Density as here used is measured in ton-miles per route-mile of route served. 
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general class of traffic over the same length of haul in the same territory 
and which have a wide range in the volume of traffic handled measured 
in ton-miles per route-mile, any tendency of the expenses to increase 
with added traffic will be noted. The results of this approach reflect 
the long-term effect of changes in traffic volume, since the influence of 
the varying densities on the costs for each carrier in the study have had 
an opportunity to become relatively stabilized. Thus, the study is in- 
tended to reflect the effect of added increments of traffic, the distribution 
of which by directions of haul is the same as that for the traffic presently 
being carried. The results would be different, of course, if the added 
traffic were being handled all in the direction of unutilized line-haul 
capacity or in the direction of peak traffic movements. These latter situa- 
tions represent special cases which must be treated as the particular cir- 
cumstances require. This approach indicates that the operating expenses, 
rents and taxes of the class I motor common carriers of general freight 
are between 90 and 100 percent variable with changes in the volume 
of traffic. 

The above discussion indicates the results of some of the studies 
that have been made to measure the variable or out-of-pocket portion of 
the operating expenses, rents and taxes of the rail and motor carriers. 

Few studies have been made in the past to determine the out-of- 
pocket costs by water, whether by barge on rivers or by vessels either 
on the Great Lakes or in the intercoastal service. The principal reason 
for the lack of such studies has been the inadequacy of reported data. 
The barge lines and the common carrier water lines publish no annual 
or monthly statistics of ton-miles or passenger-miles handled. Without 
such data it is difficult to measure on a broad scale the percentage change 
in expenses, year by year, with the percentage change in the volume of 
traffic. Special cases have been treated by individual studies as the need 
arose. For example, in New Automobiles in Interstate Commerce ' the 
out-of-pocket water carrier costs were developed for the handling of 
automobiles on the Great Lakes. Where the carriers handled no other 
commodities the entire expenses were considered to be about 100 percent 
variable. Where the automobiles were handled on the spar deck of a 
vessel carrying many other commodities, the out-of-pocket costs would 
be a very small part of the total operating expenses. 

Another approach to the variations in percentage of out-of-pocket 
costs among the different types of carriers is to examine the percentage 
distribution of the operating expenses, rents and taxes of the rail, water 
and motor carriers. Such a percentage distribution based on the year 
1948 follows. The figures were obtained from the annual reports of the 
carriers to the Commission. 


19 259 ICC 475, 508. 
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Percentage distribution of freight operating expenses, rents, and taxes, 
excluding Federal income taxes—year ending December 31, 1948* 


Class I Class] Class A & 


rail motor B, water 

Line Expense Group 132 1,079 107 
No. carriers carriers carriers 

(1) (2) (3) (4) 

1 Maintenance of Way & Structures ................ 15.69 ° » 
2 Maintenance of Equipment ....... prietiteicontscint 16.83 12.20 10.92 
3 Transportation (including terminal) ............ 44.54 59.72 60.52 
ated eel gas apnaenserasesetntin 2.00 2.84 2.19 
RE ECCS ee a BOE le 3.45 7.45 6.10 
RO enn 2.08 2.41 © 84 
7 Insurance and injuries to persons .................. 1.18 4.13 * 4.97 
A ER 85.77 88.75 85.54 
enn 2.27 3.04 8.85 
I os cnecnccinseocencivbocinnners 7.09 4.60 80 
11 Depreciation & amortization 00.0.0... 4.87 3.61 481 
12 | eee sere 100.00 100.00 100.00 


*Sources: Rail data from Preliminary Abstract, 1948; motor data from Statis- 
tics of Class | Motor Carriers, 1948; water data from Statement 4940, 1948, excluding 
50 non-carriers of freight. 

» Motor and water carriers do not show expenses for maintenance of way similar 
to the rail carriers. No attempt has been made to include public funds used to 
provide highways or waterways for these carriers. 

* Expenses include payments for loss and damage—freight, loss and damage— 
baseage, personal injury, property damage and related supervision. 

* Expenses include insurance only. 

* For the purposes herein, rail operating taxes were computed by deducting the 
total Federal income taxes from the freight portion of railway tax accruals. The 
effect is to understate slightly the freight portion of the taxes other than Federal 
income taxes. 


* Total expenses exclude miscellaneous operations. 


From the above distribution, it will be noted that the rail carriers 
devote 15.69 percent of their total operating expenses, rents and taxes 
to maintenance of way and structures. These rail expenses are less 
variable than the maintenance of equipment and transportation groups 
of expenses when considered for short periods of time. However, the 
studies of the Bureau of Accounts and Cost Finding show that for 
periods of time which reflect changes in the size of the plant these rail 
expenses are about as variable as the total expenses either for the main- 
tenance of equipment group or the transportation group.2® The motor 
and water carriers do not have expenses of a similar character since 
they use the highways and waterways which are provided largely at 
public expense. The effect is to reduce the out-of-pocket portion of the 
expenses of the rail carriers compared with those of the two other groups 
of carriers. 

The next two groups of expenses, i.e., maintenance of equip- 
ment and transportation, including terminal, have about the same 
degree of variability for each type of carrier. The two groups 
of expenses combined represent the following percentages of the total 
expenses, rents and taxes: rail 61.37 percent, motor 71.92 percent and 


20 ICC Bureau of Accounts and Cost Finding Statement No. 2-48, pp. 60-64. 








402 I. C C. PRACTITIONERS’ JOURNAL 





water 71.44 percent respectively. The expenses for repairs to equip. 
ment only over the long-term period approximate 100 percent variable, 
be the equipment locomotives, freight-train cars, motor vehicles or vessels 
and barges. The transportation expenses while slightly less variable than 
the maintenance of equipment tend to follow closely changes in traffic 
volume. The wages of train and engine crews, the wages of truck driv- 
ers, or the wages of the crew members on vessels, rise and fall over the 
long-term period with changes in the traffic offered the carrier. The 
wages of the truck drivers would show the most variability because of 
the size of the vehicle. The motor carriers have little opportunity for 
holding costs constant by adding to the size of each unit of equipment. 
The wages of the crew members of the vessel would tend to be the least 
variable among the carriers due to the size of the load to be carried by 
each vessel. The same comments might be made about the fuel expenses. 
The variability of the fuel expense would probably show the carriers to 
be in this order, from most variable to least, motor, rail, water. The 
terminal expenses, switching for rail, pickup and delivery expenses for 
motor, wharf and dock expenses for water would tend to show the motor 
and water carriers more variable than the rail carriers. The motor car- 
riers use the smaller unit of equipment and are able to adjust the 
terminal expenses more rapidly to changes in the volume of traffic. The 
water carriers are also able to adjust the stevedoring expense, which is 
one of the outstanding expenses in this group, with rises and falls in 
traffic volume. The rail carriers do not have the expense of loading and 
unloading carload traffic, but they do perform this service for the less- 
earload traffic. The station platform expenses for less-carload traffic 
show a close relationship with the changes of volume of such traffic. 

The traffic expense group amounts to the following percentage of 
the total operating expenses, rents and taxes: rail 2.00 percent, motor 
2.84 percent, and water 2.19 percent. Any change in the variability of 
this expense among the types of carriers would have only a slight effect 
upon the total out-of-pocket costs. 

The general expense group is the following percentage of the total 
operating expenses, rents and taxes: rail 3.45 percent, motor 7.45 percent, 
and water 6.10 percent, respectively. The expenses in this group are 
not entirely homogeneous as among the types of carriers. The motor 
carriers use a somewhat different system of making bills for their 
charges from the practices used by the rail carriers. The result is that 
some of the billing and collecting expense of the motor carriers is in the 
general expense group, while for the rail carriers the similar expense is 
in the transportation group. The effect would be to raise the variable 
portion of the general expense group for the motor group in comparison 
with the rail carriers. The same situation as regards the billing expense, 
i. e., making out vessel manifests, applies to the water carriers as with 
the motor carriers. 

The loss and damage expense group amounts to the following per- 
centages of the total operating expenses, rents and taxes: rail 2.08 per- 
cent, motor 2.41 percent, and water 0.84 percent, respectively. As 
pointed out above, the water carrier expense covers insurance only. The 








FEBRUARY, 1951 403 





amount of this expense related to the total is approximately the same as 
between the rail and motor. The expense for loss and damage may be 
considered 100 percent variable with changes in traffic volume. It would 
have approximately the same weight in determining the variable portion 
of the rail and motor expenses. The effect of this expense on the variable 
portion of the water carrier expenses even when considered as 100 per- 
cent variable is practically negligible due to the limited weight which 
it would have. 

The insurance and injury to person expenses are the following per- 
centages of the total: rail 1.18 percent, motor 4.13 percent, and water 
4.97 percent, respectively. The rail expenses of this group include the 
insurance and injury to person expenses for all primary accounts. The 
water expenses for this item include insurance only, the injury to person 
expense having been included above with the loss and damage expense. 
The insurance of the rail carriers on the road property, such as fire 
insurance on buildings, would tend to be less variable with changes in 
traffic than the remainder of the insurance expense of the rail carriers. 
While the amount of these expenses is about one percent of the total for 
the rail carriers, the fact that it is somewhat less variable than the simi- 
lar expenses of the other carriers has a tendency to lower the percent 
variable for the rail carriers. 

The operating rents are the following percentages of the total: rail 
2.27 percent, motor 3.04 percent and water 8.85 percent, respectively. 
The rents in the case of the three groups of carriers represent in large 
degree payments for equipment and to this extent they are highly vari- 
able with changes in traffic volume. The rail rents also include a portion 
for joint facilities which, being fixed property, would tend to be less 
variable than the rents for equipment. As the motor carriers extend 
the use of joint terminals, the rents of this group may show somewhat 
less variability with traffic volume. The water carrier rents include both 
equipment and terminal facilities. The equipment rents vary directly 
with traffic volume. The rents for terminal facilities would be more 
comparable with the joint facilities of the rail carriers. 

The taxes are the following percentages of the total: rail 7.09 per- 
cent, motor 4.60 percent, and water 0.80 percent, respectively. The rail 
taxes include payroll taxes, ad valorem taxes on road property and 
equipment, gross earnings, etc. The ad valorem taxes would be the 
least variable of the rail taxes. The payroll taxes of the motor carriers 
would tend to be more variable than the similar taxes for the other car- 
riers due to the size of the equipment operated in relation to the revenue 
producing load carried. The fuel and oil taxes paid by the motor car- 
riers for the use of highways, and to a lesser extent the vehicle license 
and registration fees, would also tend to be highly variable with changes 
in traffic volume. The taxes of the water carriers being less than one 
percent of the total would have only a slight effect on the total out-of- 
pocket portion of the expenses of this group of carriers. However, the 
payroll taxes of the water carriers would, in themselves, be highly vari- 
able. 
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The depreciation and amortization expenses are nearly the same per- 
centage of the total expenses, rents and taxes for each group of carriers: 
rail 4.87 percent, motor 3.61 percent, and water 4.81 percent, respectively. 
The rail figure is divided approximately 68 percent for equipment which 
is highly variable and 32 percent for road property which is somewhat 
less variable. The motor figure is approximately 90 percent for equip- 
ment which is of a highly variable character, and 10 percent for terminal 
facilities. The water figure is largely for equipment which tends also to 
be of a variable character over the long-run period. 

The capital costs were not shown in the above table. The rail car- 
riers with the larger investments in property and equipment would tend 
to show less variability in these costs than would be the case for the 
other two groups of carriers. This situation would hold true as long as 
there was unutilized capacity and then these costs would be expanded 
to a new level. The reverse would happen in times of depression when 
the rail plant contracts as a result of loss of traffic. The motor carriers 
having more flexible plant and equipment are able to expand or contract 
more readily with changes in traffic volume. The future use of larger 
terminals by the motor carriers may, however, introduce less variability 
in the capital costs for these carriers. The water carriers that have their 
own terminal facilities and vessels require large investments with the 
resulting lower degree of variability in the capital costs. When the water 
carriers rent these terminal facilities and vessels, the capital costs largely 
disappear and the rents being highly variable tend to increase the 
variability of the water carriers’ costs. ’ 

The conclusion may be drawn, therefore, that the rail carriers’ ex- 
penses are the least variable with changes in traffic volume, that the water 
carriers’ expenses are more variable than the rail carriers’ expenses, and 
that due to the ability of the motor carriers to expand or contract their 
plant facilities and equipment rapidly, the motor carriers’ expenses tend 
to be the most variable of the three groups of carriers. 

For all types of carriers the determination of the out-of-pocket costs 
should take into account the period of time for which the rates are being 
set. In other words, rates may be set for some indefinite time in the 
future, such as prescribing class-rate scales or scales of rates for a par- 
ticular commodity that may move generally throughout the country. On 
the other hand, rates may be set to cover a particular period of time to 
provide for the movement of commodities which may cease to move as 
soon as the project for which the rates are used is completed, i. e., con- 
struction work at a dam. In the first case, the long-term approach to 
out-of-pocket costs should be used. In the second case, the short-term 
approach, provided the cost study shows how much of each item of ex- 
pense is considered to be the out-of-pocket portion, will furnish satis- 
factory results. 
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COMMITTEE APPOINTMENTS 1950-51 


Executive 


John R. Turney, (A), President, Suite 330 Dupont Circle Building, 
Washington 6, D. C.; J. K. Hiltner, (B), Secretary, G. T. M., U. S. Pipe 
& Foundry Company, Burlington, N. J.; Charles E. Bell, (B), Trea 
surer, Investment Building, Washington 5, D. C.; A. H. Schwietert, 
(A), First Vice-President, Director of Traffic, Chicago Association of 
Commerce & Industry, 1 North LaSalle Street, Chicago, Illinois; F. A. 
Leffingwell, (A), Vice-President, 1515 Praetorian Building, Dallas 1, 
Texas; Howard G. Freas, (B), Vice-President, Rate Expert, California 
Public Utilities Commission, State Building, Civic Center, San Fran- 
eisco 2, California; Roland Rice, (A), Past-President, 537 Washington 
Building, Washington 5, D. C.; Chester C. Thompson, (B), Past-Presi- 
dent, President, The American Waterways Operators, Inc., 1319 F 
Street, N. W., Washington 4, D. C.; Harry C. Ames, (A), Past-Presi- 
dent, Transportation Building, Washington 6, D. C. 





Admission to Practice 


H. J. Drescher, (A), Chairman, 29 Broadway, New York 6, N. Y.; 
Herbert Baker, (A), 3210 A. I. U. Building, Columbus 15, Ohio; Robert 
W. Brunow, (A), 1511-16 Kentucky Home Life Building, Louisville 2, 
Kentucky ; Fred C. Leibold, (B), Consolidated Freightways, 2029 N. W. 
Quimby Street, Portland 8, Oregon; Lawrence W. Moore, (A), 1028- 
40 City National Bank Building, Omaha, Nebraska; Gilbert Nurick, 
(A), Commerce Building, Harrisburg, Pennsylvania; William H. Ott, 
Jr., (A), Kraft Foods Company, 500 Peshtigo Court, Chicago 90, IIli- 
nois; Theodore H. Burgess, (A), 1250 Terminal Tower, Cleveland 13, 
Ohio; Herbert L. Smith, (A), 517 Littlefield Building, Austin 15, Texas. 


Budget of the Interstate Commerce Commission 


Carl B. Callaway, (A), Chairman, 306 Empire Bank Building, Dal- 
las 1, Texas; Edward B. DeVilliers, (B), Gulf, Mobile & Ohio Railroad, 
Mobile 8, Alabama; John D. Battle, (B), Executive Secretary, National 
Coal Association, 804 Southern Building, Washington 5, D. C.; Wilbur 
LaRoe, Jr., (A), Investment Building, Washington 5, D. C.; Edgar S. 
Idol, (A), General Counsel, American Trucking Associations, Inc., 1424 
16th Street, N. W., Washington 6, D. C.; Roland Rice, (A), 5837 Wash- 
ington Building, Washington 5, D. C.; J. Carter Fort, (A), Vice-Presi- 
dent and General Counsel, Association of American Railroads, Trans- 
portation Building, Washington 6, D. C.; Giles Morrow, (A), General 
Counsel, Freight Forwarders Institute, Dupont Circle Building, Wash- 
ington 6, D. C.; George H. Shafer, (A), General Traffic Manager, Wey- 
erhaeuser Sales Company, First National Bank Building, St. Paul 1, 
Minnesota; Alonzo Bennett, (B), Vice-President, Federal Compress & 
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Warehouse Company, P. O. Box 125, Memphis 1, Tennessee; John H. 
Todd, (A), 1037 Woodward Building, Washington 5, D. C.; R. Gran- 
ville Curry, (A), Southern Building, Washington 5, D. C.; Clarence A. 
Miller, (A), Vice-President and General Counsel, American Short Line 
Railroad Association, 2000 Massachusetts Avenue, N. W., Washington, 
D. C. 


Education for Practice 


Edmund M. Brady, (A), Chairman, 2150 Guardian Building, De- 
troit 26, Michigan; Leslie Craven, (A), 15 Broad Street, New York, 
N. Y.; H. D. Driscoll, (A), 4730 Burnet Avenue, Sherman Oaks, Cali- 
fornia; Samuel W. Earnshaw, (A), Munsey Building, Washington 4, 
D. C.; William E. Davis, (A), 304 Kansas City Southern Building, 
Kansas City, Missouri; Glenn W. Stephens, (A), 121 West Doty Street, 
Madison 3, Wisconsin; James W. Wrape, (A), 1804 Sterick Building, 
Memphis 3, Tennessee; Wallace C. Murchison, (A), 15 Odd Fellows 
Building, Wilmington, N. C.; G. Lloyd Wilson, (B), Professor of 
Transportation, 203 Logan Hall, University of Pennsylvania, Phila- 
delphia 4, Pennsylvania. 


Legislation 


Edward J. Hickey, (A), Chairman, 620 Tower Building, Washing- 
ton 5, D. C.; David Brodsky, (A), 1776 Broadway, New York 19, N. Y.; 
J. C. Anthoni, (B), Traffic Manager, Bradley Lumber Company of 
Arkansas, Warren, Arkansas; John J. Hooker, (A), 1106 Nashville 
Trust Building, Nashville 3, Tennessee; James F. Minnet, (A), Radio 
Center Building, Ft. Lauderdale, Florida; Wyman C. Knapp, (A), 612 
Citizens National Bank Building, Los Angeles 13, California; Carl L. 
Phinney, (A), 617 First National Bank Building, Dallas, Texas; Perry 
R. Moore, (A), 1100 First National-Soo Line Building, Minneapolis, 
Minnesota ; Fred I. King, (A), 1008-9 Odd Fellows Building, Indianapo- 
lis 4, Indiana; Leo. E. Golden, Jr., (B), 412 Cherniack Building, Meri- 
den, Connecticut; Jack Garrett Scott, (A), Hill Building, 839—17th 
Street, N. W., Washington 6, D. C.; Harold Taft King, (A), 904 Ma- 
jestic Building, Denver 2, Colorado; Edward D. Sheffe, (B), Traffic 
Manager, Esso Standard Oil Company, 15 West 51st Street, New York 
19, N. Y.; Joseph F. Eshelman, (A), 1740 Broad Street Station Build- 
ing, Philadelphia 4, Pennsylvania. 


Membership 


Arthur H. Schwietert, (A), Chairman, Director of Traffic, Chicago 
Association of Commerce and Industry, 1 North LaSalle Street, Chicago, 
Illinois; Clarence E. Becker, (A), 315 St. Charles Street, New Orleans, 
Louisiana; Robert J. Fletcher, (A), General Counsel, Boston & Maine 
Railroad, Boston 14, Massachusetts; Howard G. Freas, (B), Rate Ex- 
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pert, Public Utilities Commission of California, State Building, Civic 
Center, San Francisco 2, California; I. N. Early, (B), Traffic Manager, 
The Billings Traffic Bureau, Commercial Club, Billings, Montana; 
George W. Holmes, (A), Commerce Counsel, Missouri Pacific Railroad, 
20th Floor, Missouri Pacific Building, St. Louis 3, Missouri; W. R. C. 
Cocke, (A), Williams, Cocke & Tunstall, Citizens Bank Building, Nor- 
folk 10, Virginia; S. S. Eisen, (A), 140 Cedar Street, New York 6, 
N. Y.; Paul H. Hardin, (B), General Traffic Manager, The Coca Cola 
Company, 310 North Avenue, N. W., Atlanta 1, Georgia; George W. 
Cole, (B), General Traffic Manager, Medusa Portland Cement Company, 
1000 Midland Building, Cleveland 15, Ohio; Frank A. Leffingwell, (A), 
1515 Praetorian Building, Dallas 1, Texas; Peter W. Medendorp, (B), 
Colorado Fuel and Iron Corporation, 733 Continental Oil Building, 
Denver 2, Colorado; Ernest Porter, (A), Commerce Counsel of Iowa, 
State House, Des Moines 19, Iowa; William G. Oliphant, (B), General 
Traffic Manager, Federal Barge Lines, 611 Gravier Street, New Orleans 
12, Louisiana; Donald A. Schafer, (A), Schafer, Holbrook & Cronan, 
803 Public Service Building, Portland 4, Oregon. 


Memorials 


Edward H. DeGroot, Jr., (A), Chairman, Colorado Building, Wash- 
ington 5, D. C.; W. G. Clayton, Jr., (B), 631 Niagara Street, Buffalo 1, 
N. Y.; Carl Giessow, (B), Rm. 718—511 Locust Street, St. Louis 1, 
Missouri; E. L. Hart, (B), 304 Chamber of Commerce Building, Atlan- 
ta 3, Georgia; Carl G. Stearns, (A), Second National Bank Building, 
Houston 2, Texas; F. L. Partridge, (B), Burlington Shippers Associa- 
tion, Inc., 214144 North 4th Street, Burlington, Iowa; A. M. Ribe, (B), 
912 South 21st Street, Birmingham 5, Alabama; Joseph T. Roth, (B), 
A. T. M., U. 8. Pipe & Foundry Company, 122 South Michigan Avenue, 
Chicago 3, Illinois; Harold J. Waples, (A), 2850 Penobscot Building, 
Detroit 26, Michigan. 


Nominations 


H. A. Hollopeter, (A), Chairman, Indiana State Chamber of Com- 
merce, Board of Trade Building, Indianapolis 4, Indiana; W. J. Bailey, 
(B), Vice-President, West Virginia Pulp & Paper Company, 230 Park 
Avenue, New York 17, N. Y.; J. Frank Baird, (B), York Motor Express, 
Sherman & Hay Streets, York, Pennsylvania; F. Merrill Chandler, (A), 
General Traffic Manager, Frankfort Distilleries, Columbia Building, 
Louisville 2, Kentucky ; Evan J. Foulds, (A), Assistant General Counsel, 
Southern Pacific Company, 65 Market Street, San Francisco 5, Cali- 
fornia; Clarence H. Noah, (A), Rm. 403—116 North Main Street, High 
Point, N. C.; H. F. Sixtus, (B), General Traffic Manager, Sloane-Bla- 
bon Corporation, P. O. Box 401, Trenton, N. J.; A. W. Vogtle, (B), 
Vice-President, DeBardeleben Coal Corporation, 2201 First Avenue, 
Birmingham 3, Alabama; R. P. Yellen, (B), General Agent, Norfolk & 
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Western Railway Company, Rm. 1201—1218 Olive Street, St. Louis 2, 
Missouri. 


Procedure 


Wilbur LaRoe, Jr., (A), Chairman, Investment Building, Washing- 
ton 5, D. C.; Kenneth J. McAuliffe, (A), 233 Broadway, New York 7, 
N. Y.; Warren H. Wagner, (A), Investment Building, Washington 5, 
D. C.; Horace L. Walker, (A), General Counsel, Chesapeake & Ohio 
Railway, 1500 First National Bank Building, Richmond 10, Virginia; 
R. G. Crimm, (A), 1116 First National Bank Building, Atlanta, Geor- 
gia; W. V. Hardie, (B), 217 Frisco Building, Springfield, Missouri; 
George D. Rives, (A), 111 Sutter Street, San Francisco 4, California; 
Nuel D. Belnap, (A), 2106 Field Building, Chicago, Illinois; Albert E. 
Stephan, (A), Central Building, Seattle 4, Washington. 


Professional Ethics & Grievances 


Hallan Huffman, (A), Chairman, Assistant General Counsel, Great 
Northern Railway Company, 175 East 4th Street, St. Paul 1, Minnesota; 
J. Edward Davey, (A), 1775 Broadway, New York 19, N. Y.; Albert B. 


Enoch, (A), 1025 La Salle Street Station, Chicago 5, Illinois; Charles. 


E. Blaine, (B), 902 Title & Trust Building, Phoenix, Arizona; Edward 
A. Kaier, (A), 1740 Broad Street Station Building, Philadelphia, 
Pennsylvania; Leland Taliaferro, (A), Associate General Counsel, Pub- 
lie Service Interstate Transportation Company, 80 Park Place, Newark, 
N. J.; Frank H. Rawlings, (A), 304 Century Building, Ft. Worth, 
Texas; Henry L. Walker, (A), Southern Railway, Rm. 723 Southern 
Railway Building, Washington 13, D. C.; Allan Watkins, (A), 214 
Grant Building, Atlanta 3, Georgia. 


SPECIAL COMMITTEES 
Appointment of Interstate Commerce Commissioners 


R. Granville Curry, (A), Chairman, Southern Building, Washing- 
ton 5, D. C.; W. H. Day, (B), Manager, Transportation Department, 
Boston Chamber of Commerce, 80 Federal Street, Boston, Massachu- 
setts; Edwin H. Burgess, (A), Vice-President and General Counsel, 
Baltimore and Ohio Railroad, Baltimore 1, Maryland; Kenneth F. Bur- 
gess, (A), 11 South LaSalle Street, Chicago 3, Illinois; R. G. Cherry, 
(A), 102-5 Third Trust Building, Gastonia, N. C.; M. P. Hester, (B), 
Vice-President-Traffic, Riss & Company, Inc., 9th & Burlington Streets, 
North Kansas City 16, Missouri; Allan P. Matthew, (A), McCutchen, 
Thomas, Matthew, Griffiths & Greene, Balfour Building, San Francisco 
4, California; F. N. Melius, Jr., (A), Universal Carloading & Distribut- 
ing Co., Inc., 345 Hudson Street, New York 14, N. Y.; Edgar Watkins, 
(A), Munsey Building, Washington 4, D. C. 
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Advisory Committee on Examinations for Admission 
to Practice before |. C. C. 


C. R. Hillyer, (A), Chairman, 135 South LaSalle Street, Chicago. 3, 
Illinois; Nuel D. Belnap, (A), 2106 Field Building, Chicago 3, Illinois; 
Robert i. Bierma, (A), 652 Union Station, Chicago 6, Illinois ; Wilmer 
A. Hill, (A), Transportation Building, Washington 6, D. C.; Erle J. 
Zoll, Jr., (A), 185 East 11th Place, Chicago 5, Illinois. 


To Cooperate With Regional Chapters 


Edward F. Kane, (A), Chairman, 1429 Walnut Street, Philadelphia, 
Pennsylvania; Eugene J. Bachman, (B), Vice-President & Traffic 
Manager, Jefferson Island Salt Company, Columbia Building, Louisville 
2, Kentucky; Freeman Bradford, (A), General Manager, Indianapolis 
Board of Trade, Inc., 714 Board of Trade Building, Indianapolis 4, 
Indiana; Fred H. Booth, (B), Assistant to Passenger Traffic Manager, 
Denver & Rio Grande Western Railroad, 101 Rio Grande Building, 
Denver 1, Colorado; S. R. Barnett, (A), Traffic Manager, Wesson Oil 
& Snowdrift Company, 210 Baronne Street, New Orleans 12, Louisiana; 
John F. Coyle, (B), Assistant to General Traffic Manager, Eastman 
Kodak Company, 343 State Street, Rochester 4, N. Y.; Henry E. Foley, 
(A), 10 Post Office Square, Boston 9, Massachusetts; Paul H. Hardin, 
(B), General Traffic Manager, The Coca Cola Company, 310 North Ave- 
nue, N. W., Atlanta 1, Georgia; Hugh W. Gehrke, (B), Milwaukee Asso- 
ciation of Commerce, 611 North Broadway, Milwaukee 2, Wisconsin; 
P. F. Gault, (A), 400 West Madison Street, Chicago, Illinois; T. C. 
Maurer, (B), Traffic Manager, Jacksonville Traffic Bureau, 227 West 
Forsyth Street, Jacksonville 2, Florida; Clyde T. Kilgore, (A), 312 
Chamber of Commerce Building, Atlanta 3, Georgia; Harvey E. Sols- 
man, (B), Traffic Manager, Andrew Jergens Company, 2535 Spring 
Grove Avenue, Cincinnati 14, Ohio; Charles J. Stinchcomb, (A), 534 
Equitable Building, Baltimore, Maryland; C. E. Widell, (B), Trans- 
portation Director, Tennessee Manufacturers Association, 1100 Stahlman 
Building, Nashville 3, Tennessee; Horace L. Walker, (A), 1500 First 
National Bank Building, Richmond 10, Virginia; C. Ray Bryant, (B), 
Rate Expert, California Public Utilities Commission, 145 South Spring 
Street, Los Angeles 12, California; John R. Mahoney, (A), Lord, Day 
& Lord, 25 Broadway, New York, N. Y.; W. M. Boring, (B), Traffic 
Manager, The Vendo Company, 7400 East 12th Street, Kansas City, 
Missouri; Ray Cox, (B), The Acme Traffic Service, 316 Board of Trade 
Building, Kansas City 6, Missouri; Howard G. Freas, (B), Rate Expert, 
California Public Utilities Commission, State Building, Civic Center, 
San Francisco 2, California; Jack E. Hale, (B), Standard Oil Company 
of California; 225 Bush Street, San Francisco 20, California; Everett 
C. Funk, (B), Assistant General Manager, Rocky Mountain Motor Tariff 
Bureau, 1600 Logan Street, Denver 5, Colorado; Karl L. Wilson, (A), 
2111 E Street, N. W., Washington 7, D. C.; Harold Z. Frederick, (A), 
R. C. Mahon Company, 8650 Mt. Elliott Avenue, Detroit 11, Michigan; 
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Arthur G. Grimm, (B), General Traffic Manager, Pillsbury Mills, Inc., 
608 Second Avenue, South, Minneapolis 2, Minnesota; E. L. Williams, 
(B), General Manager, Lone Star Package Car Company, 443 Frisco 
Building, St. Louis 1, Missouri; G. H. Dilla, (B), Motor Carriers Tariff 
Bureau, 3030 Euclid Avenue, Cleveland 15, Ohio. 


Practice Before Regulatory Bodies of States and Federal Government 
and Unauthorized Practice of Law 


Erle J. Zoll, Jr., Chairman, 135 East 11th Place, Chicago 5, Illi- 
nois; W. W. Anderson, (B), The Dorr Company, 590 West Bates Ave- 
nue, Englewood, Colorado; F. C. Hillyer, (A), 227 West Forsyth Street, 
Jacksonville 2, Florida; John J. Dee, (B), General Traffic Manager, 
Anderson, Clayton & Company, 1208 Cotton Exchange Building, Hous- 
ton 2, Texas; Edward Dumbauld, (A), 44 South Mt. Vernon Avenue, 
Uniontown, Pennsylvania; Charles J. Fagg, (B), 100 Avenue of the 
Americas, New York 13, N. Y.; James E. Haydon, (B), 207 East Tall- 
medge Avenue, Akron 10, Ohio; R. A. Ellison, (B), Service Bureau 
Company, 306 Neave Building, Cincinnati 2, Ohio; Alexander Marko- 
witz, (A), 331 North 4th Avenue, Highland Park, N. J.; R. K. Keas, 
(B), Traffic Manager, Laclede Steel Company, 1398 Arcade Building, 
St. Louis 1, Missouri; J. C. Murray, (A), 231 Louisiana Street, Little 
Rock, Arkansas; W. F. Kerwin, (B), Green Bay Traffic Association, 
203 Columbus Building, Green Bay, Wisconsin; Orla St. Clair, (A), 5th 
Floor, 130 Montgomery Street, San Francisco, California. 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, Jr., 
Chairman, Memorials Committee 


Charles J. Hotchkiss, 2615 West 38th Street, Denver, Colorado, 
(11-12-50). 


L. F. Orr, Pet Milk Company, 1401 Arcade Building, St. Louis, 
Missouri. (1-29-51). 
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COMMISSIONER KNUDSON DEFINES DUTIES OF 
RAILROADS AND SHIPPERS 


Defense Transport Administrator James K. Knudson, in an address 


iff before the Pittsburgh (Pa.) Traffic Club, on January 25, 1951, discussed 
the duties of carriers and shippers in aiding the nation through the 
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present emergency, which may be summarized as follows: 


What Rail Carriers Should Do 


There should be an immediate reappraisal of the problem of 
car ownership. 

There should be a more thorough-going supervision of the use 
of cars. 

Car repairs should be speeded up. 

The 5-day week should be the subject of managerial inquiry as 
to its effect upon car use. 

Loss and damage should be the subject of continuous searching 
investigation. 

The power to embargo should be judicially used. 

Cars should be cleaned thoroughly and promptly. 

Circuitous routing should be held at a necessary minimum. 
Reductions in the number of cars in company service should be 
effected. 


. There must be greater cooperation between railroads and other 


forms of transportation. 


What Shippers Should Do 


Freight cars should be cleaned by receivers promptly and 
thoroughly. 

Prompt loading and unloading cars by shippers and receivers 
is a must. 

Heavy loading, though not of mandatory necessity, is desirable. 
Freight cars must not be used for purposes of storage. 

The shipper must help to blot out loss and damage. 

Shippers must place orders only for cars required for immediate 
use. 

The contamination of freight cars must be stopped. 

Shippers should pay careful attention to the selection of cars 
for commodity loading. 

Shippers should cooperate wherever railroads find 6-day week 
operations expedient. 

Circuitous routing by shippers and receivers should be mini- 
mized. 
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ELEMENTS OF TRANSPORTRATION ECONOMICS * 


Reviewed by 
GILBERT J. Parr, Director 


Cost and Research Dept., 
Waterman S/S Corporation 


The principal theme of this volume is cast around the inter-relation- 
ship of transportation with the production, manufacture, distribution 
and consumption of goods. The author has graphically portrayed the 
vital part transportation plays in the social and economic welfare of the 
nation. Transportation is credited with an outstanding contribution to 
the progress of the nation resulting from the improvements in the serv- 
ice over the period of years and the reductions in costs measured in 
terms of the price of commodities. 

In the opening chapters the story is told how transportation aids in 
increasing the standard of living, the maximizing of the utilization of 
land and the output of labor, capital and management. Also depicted 
is transportation’s part in the location of industries as well as its con- 
tribution toward the growth of the industries. The increased availability 
of goods as well as the stabilization of prices is credited by the author to 
transportation. Transportation was also said to create and stimulate 
demands for goods as well as to increase the value for commodities by 
making them available in markets where there is a demand for them 
(referred to as place utility). There is also portrayed transportation’s 
part in making goods available when needed to prevent work stoppage, 
to eliminate excessive inventories and to enable industries to be operated 
and employment maintained on a year-round basis despite seasonal de- 
mands for the products (referred to as time utility). 

In discussing the productivity of transportation, the author states 
that while there is considerable amount of cross hauling of traffic, never- 
theless there is not the amount of socially wasteful transportation that 
might appear from superficial examination. 

Under the caption ‘‘Decreasing Cost and Increasing Return’’ the 
author points out that this phrase is particularly applicable to railroads 
and pipe lines due to the relatively large constant or fixed costs of such 
agencies. Added increments of traffic handled by those agencies would 
not cause a corresponding increase in the total cost (out-of-pocket plus 
constant), due to the fact that the latter expenses remain relatively un- 
changed by variations in traffic. A brief discussion of the nature of 
out-of-pocket and joint cost together with the distribution of the con- 
stant cost on the relative ability of the traffic to bear the transportation 
charges is then given. The brevity in which the author treats this im- 
portant subject is overcome to some extent by the selected references for 
further study on this subject which are contained in this volume. How- 
ever, the author overlooked mentioning the extensive and exhaustive 





* By G. Lloyd Wilson, Prof. of Transportation, Public Utilities, University of 
Pennsylvania; published by Simmons-Boardman Publishing Corp., N. Y.; price $2.95. 
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studies made by the Cost Section of the Interstate Commerce Commis- 
sion in this regard. 

A statement concerning ruinous competition in transportation, made 
by the author, will undoubtedly provoke considerable thought on the 
part of the readers. Major efforts and study are being made by the 
various transport agencies on this most important subject. The prob- 
lem is becoming more complex due to the high competitive nature of the 
transportation field and the spiraling effects of inflation. 

Other subjects discussed by the author are the relation of trans- 
portation to prices, to industrial production and the important part 
transportation plays in the marketing of products of agriculture. Under 
this latter subject there is a discussion concerning the Bureau of Agri- 
culture’s efforts to reduce freight rates in the United States and how 
the efforts of this group have been an important factor in the establish- 
ment of the general level of the transportation rates. In discussing the 
place that transportation plays in the process of marketing or the dis- 
tribution of the goods, a rather detailed explanation is given of the vari- 
ous kinds of markets, agricultural, raw material, manufactured goods, 
wholesale markets, ete. 

In the closing chapters of the volume, the author discussed what is 
termed the instrumentality of transportation. This term is used in lieu 
of the more common one ‘‘Transportation Industry’’ because it was the 
author’s belief that this latter term has no meaning since the facilities 
used in transportation included private facilities of all kinds. A dis- 
cussion of the types of service performed by the various transportation 
instrumentalities are then discussed in detail. Included therein, in 
addition to the rail, water, motor, express, pipe line and air carriers, 
were such special carriers as aerial bucket and belt conveyors. A state- 
ment concerning the amount of investment in transportation facilities 
and the distribution of the freight and passenger traffic among the vari- 
ous transportation instrumentalities are also shown. In connection with 
the distribution of traffic it may be well to point out that since the pub- 
lication of this volume a more recent study has been prepared by the 
Bureau of Transportation Economies and Statistics of the Interstate 
Commerce Commission showing the percentage distribution of ton miles 
for various transportation instrumentalities from 1939 to 1949.2 

In closing, the author departed from a discussion of more or less 
general economic problems of transportation and has dealt with the 
practical subject of railroad organization. There is included a discussion 
of the functions of the various departments of the railroads, from the 
top executive to the man who works on the track. 

This book will undoubtedly provide, for students of transportation 
who are interested in this most fascinating subject, a graphic descrip- 
tion of the important part transportation plays in the economic struc- 
ture of this nation. The author digresses at times from the main theme 





_ 1 Statement No. 2-48 “Explanation of Rail Cost Finding Procedures and Prin- 
ciples Relating to the Use of Costs.” 

2Statement No. 5046 “Volume of Inter-city Freight Traffic Public and Private 
By Kinds of Transportation.” 
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by including a somewhat extended discussion of other forms of economic 
activity such as pricing, marketing, ete. However, this digression proba- 
bly will not detract the reader’s attention too much from the story. 
Another criticism is that the discussion of certain topics is more in the 
nature of an outline. This shortcoming has been overcome to a large 
extent by the very good references of various writers on the various sub- 
jects. The author’s style leaves little to be desired in the way of sim- 
plicity and clarity. 





Mr. Edward A. Kaier Elected Vice-President of District No. 3 


At a meeting of the Association’s Executive Committee held in 
Washington, D. C. on January 18th, Mr. Edward A. Kaier was elected 
Vice-President of District No. 3 of the Association of I. C. C. Practition- 
ers, to fill the unexpired term of Mr. John R. Turney. 





ERRATUM 


We regret the error in listing the name of our new member, Miss 
Ruth Popkins, Traffic Manager, Velsicol Corporation, 330 East Grand 
Avenue, Chicago 11, Illinois, in the January list of those elected to 
membership. 


























Excerpts from the 64th Annual Report of the 
Interstate Commerce Commission 





Transportation During the Year 


The year covered by this report has been one of unusual complexity 
in transportation. The preceding year had been a very unsatisfactory 
one for the railroads and some other transportation agencies. The 
downward trend in their traffic carried into the current period. Com- 
petition became increasingly severe. The railroads, burdened with a 
heavy deficit in passenger-train operations, were seriously concerned 
over the continuing diversion of traffic to other agencies, particularly to 
motor carriers, regulated and unregulated. With large added invest- 
ments in recent years in improved facilities they saw a need for build- 
ing up traffic volume in an effort to realize the benefits of these expendi- 
tures, to improve their credit standing, and for other purposes. Accord- 
ingly, they took steps they considered necessary both in the short run 
and from a longer point of view. Some branches of water transportation 
also were continuing to face important difficulties, and motor carriers of 
passengers were experiencing a falling volume of traffic during at least 
part of the current year. Other carriers found conditions more satis- 
factory. 

Somewhat more than midway of our report year hostilities broke 
out in the Far East, and emphasis was placed on a rearmament program. 
The most striking immediate effect was the development of car shortages 
and concentration on means of relief, as noted below. While there had 
been some gains in rail carload traffic in the second quarter of 1950 
compared with the same quarter of 1949, the major improvements in 
traffic and earnings and a decline in the operating ratio have followed 
the country’s change to a partial war basis. The traffic of other agencies 
also has felt the effects of this change. Inflation, whose effects on rates 
were discussed in our report for 1948 and whose absence was noted with 
satisfaction in our last report, again has become a problem and one of 
uncertain proportions. The buyers’ market of last year may be trans- 
formed into a general sellers’ market in the near future. The extent of 
conversion of industry to a defense basis and of economic controls, mat- 
ters of interest to all carriers, is unknown at this time. While some 
abatement of the competitive conditions referred to above has occurred, 
there obviously has been no change in the basic influences at work on 
the transportation system. 

An unusual amount of official attention has been given to the ‘‘ trans- 
portation problem’’ during the year. In the belief that remedies for 
their problems lie largely in that direction, the railroads and to some 
extent other carriers took their case to Congress. Many of the issues 
there raised relate to matters which are not germane to the duties Con- 
gress has placed on us. Other issues of direct concern to us, such as 
proposals to extend or reduce the scope of regulations or to provide us 
with more definite legislative standards or policies, cannot be gone into 
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here or at this time. We take no position on the complaints made or the 
remedies suggested. 

Unprofitable passenger-train operations.—Railroad passenger traf- 
fic, which necessarily declined after World War II, continued at a lower 
level in the first 7 months of 1950 than in the same months of 1949 or 
1948, though passenger revenue decreased somewhat less than the num- 
ber of passengers carried or passenger-miles. The level of passenger 
business remains, however, substantially above that of the immediate 
prewar years. An increase of 12.5 percent in all passenger fares of 
eastern railroads was permitted by our decision of November 8, 1949, 
and various advances in commutation fares became effective. The aggre- 
gate deficit from passenger-train operations, computed by our staff on 
the basis of the formula we have prescribed, was $649 millions (prelimi- 
nary) in 1949. Over 60 percent of this deficit, according to a staff cal- 
culation, was attributable to head-end traffic (mail, express, baggage, 
and milk). The heavy drain so placed on freight revenues has caused 
us continued and increasing concern during the year. With few excep- 
tions all railroads experience this drain. The need for volume passenger 
travel is obvious from the experience of World War II, but the compe- 
tition of travel by private car and other means is one which few rail- 
roads have met with any success and generally only as to particular 
trains. In 1938 air passenger-miles were 6.1 percent of the combined 
rail (parlor and sleeper) and air passenger-miles; in 1946 they were 
23.0 percent, in 1949, 41.2 percent, and in the first 3 months of 1950, 
39.3 percent. Registrations of automobiles, including taxicabs, has risen 
from 28,100,188 in 1946 to an estimated total of 39,565,000 in 1950 or 
40.8 percent. There is no ready answer to the problem which this com- 
petition, as well as that of the busses, presents. A many-sided approach 
to it is required. The need for the abandonment of unpatronized and 
unprofitable services was discussed in our last report. While some addi- 
tional withdrawals of passenger service have been permitted during the 
year by the controlling public authorities, the need for further examina- 
tion of what can be done in this direction in the interest of the railroads 
and of shippers remains important. 


Bureau of Finance 


Certificates of convenience and necessity, acquisition of control, ete. 
—During the year ended October 31, 1950, 71 applications were filed 
for permission to abandon about 886 miles of railroad, 199 miles of 
operations under trackage rights, and a 33-mile segment of an inter- 
national ferry operation. The proceedings, in which we rendered 80 
decisions, involved the proposed abandonment of about 885 miles of 
railroad, 88 miles of operations, and the ferry. 


Bureau of Formal Cases 


The formal complaints filed numbered 415, of which 305 were origi- 
nal complaints and 110 subnumbers, an increase of 48 as compared with 
the previous period. We decided 326 cases, and 124 have been dismissed 
by stipulation or on complainants’ request, making a total of 450 cases 
disposed of, as compared with 364 during the previous period. 
















aap 








FEBRUARY, 1951 





Bureau of Traffic 


The general increases in rail freight rates and charges in the post- 
war era—the last of which was made effective September 1, 1949— 
were accomplished by means of so-called ‘‘master’’ tariffs consisting 
chiefly of conversion tables for use in conjunction with the basic rate 
tariffs. In February of this year, we directed the carriers to reissue 
their tariffs, other than class-rate tariffs, at the rate of not less than 
10 percent each quarter beginning April 1, 1950, to incorporate the 
increases into the basic rates and obviate the use of the ‘‘master’’ tariffs. 
This program is now under way and should be completed by Septem- 
ber, 1952. 


~ Railway Mail Pay 


In this investigation the Post Office Department and the applicant 
railroads have completed the work of analyzing space and cost data 
obtained in field studies of operation by the railroads in transporting 
the mails, and services connected therewith principally those in handling 
mail in railroad terminals and in terminal switching, referred to in our 
last report. 

In a supplemental petition filed December 30, 1949, the applicant 
railroads requested an increase in mail-pay rates not less than 95 per- 
cent of those in effect February 19, 1947, when they filed their original 
petition, instead of 80 percent requested in their prior supplemental 
petition. 

By stipulation, these parties have agreed upon an amount as the fair 
and reasonable compensation for mail services by the railroads during 
the period from February 19, 1947, to and including December 31, 1950, 
in addition to the amounts derived from the mail-pay rates prescribed 
by us and in effect immediately prior to that period. The amount stipu- 
lated is subject to approval by the Commission after a hearing, which 
is now scheduled. 

The stipulation also includes agreement by the Post Office Depart- 
ment and the railroads upon certain principles to govern authorizations 
of space for services on and after January 1, 1951, and a plan or method 
of pay under which compensation for specified services shall be sepa- 
rately stated with respect to line-haul services, and terminal services. 
At hearings now scheduled evidence will be presented to us with respect 
to the matters included in the stipulation, as well as with respect to the 
eosts of service and related subjects, so that we may determine what 
should be the reasonable rates and compensation for mail services by 
the railroads on and after January 1, 1951. 


Agreements Between or Among Carriers 


Our work under section 5a, the so-called Reed-Bulwinkle Act, was 
referred to briefly at page 22 of our last annual report. Under this act, 
applications have been filed for approval of 27 agreements establishing 
procedures for the joint consideration, initiation or establishment of 
rates, fares or charges by groups of railroads, motor carriers, and water 
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carriers. The one submitted by the railroads in the western district was 
approved prior to the submission of our last annual report and eight 
others have since been approved, including the agreement among the 
railroads in the eastern district. Two of the agreements submitted for 
our consideration did not preserve to member carriers the free and unre- 
strained right of independent action contemplated by section 5a (6) of 
the act. Accordingly, those agreements were not approved, and the 
related applications were dismissed. 

Field investigations of the records of various bureaus operating 
under approved agreements have been made. It will not be possible, 
however, to have a complete reflection of the operations under such 
agreements until a system of record keeping and reporting has been 
devised and prescribed. The determination of such-a system necessarily 
has been deferred until some of the more important pending motor-car- 
rier applications can be disposed of, because of the bearing which motor- 
carrier agreements and procedures may have on the record-keeping and 
reporting requirements to be prescribed. It should be noted in this 
connection that the staff at present available for the field investigating 
work will not be adequate to keep us properly informed from time to 
time as to the actual practices of the carriers in relation to the terms of 
the agreements and the conditions of our approval. 

We have prescribed a regulation respecting the registration of new 
parties to approved agreements. 


Class Rate and Classification Investigations 


Within the year we have instituted investigations of the class rates 
of railroads in the mountain-Pacific territory, and also the transconti- 
nental rail class rates between mountain-Pacific territory and the rest of 
the country. No hearings have yet been held on these investigations, but 
preliminary steps have been taken looking toward the taking of evidence. 
The investigation (No. 28300) covering the class rates in the territory 
east of mountain-Pacifie territory has been further progressed during 
the past year. Evidence has been submitted in that proceeding in the 
form of numerous verified statements as to the level of class rates to be 
used in connection with a new uniform freight classification. 

The present differences between the levels of class rates applicable 
in the territory east of the Rocky Mountains have been lessened as a 
result of our interim order in No. 28300, and as the result of the general 
increases authorized in Ex Parte Nos. 162, 166, and 168, as such increases 
were generally greater in eastern territory than in the South and West. 

Work on the construction of a new uniform freight classification 
has progressed to a point where the eastern and western railroads have 
submitted in printed form a tentative uniform freight classification 
which, while embracing many reservations as still incomplete, has been 
put out by us as a basis for proceedings under the rule-making pro- 
cedural provisions of the Administrative Procedure Act. 

All parties to the investigation concerning a uniform freight classi- 
fication have been requested to submit their evidence in the form of veri- 
fied statements. Some evidence in this form has already been received, 
and rebuttal, it is expected, will be received before the end of 1950. 
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Legislative Recommendations 


1. We recommend that section 1 (15) of the Interstate Commerce 
Act be amended so as to authorize the Commission thereunder to deter- 
mine the compensation to be paid and other terms of any contract, agree- 
ment, or arrangement for the use of any locomotive, car, or other 
vehicle not owned by the carrier using it (and whether or not owned 
by another carrier). 

2. We recommend that section 20 (6) of the Interstate Commerce 
Act be amended to make it applicable to persons which furnish locomo- 
tives to carriers subject to part I of the act. 

3. We recommend that section 20b of the Interstate Commerce Act 
be amended so as to permit controlled or controlling stockholders of a 
railroad corporation which is undergoing voluntary modification or 
alteration under that section to register their assent to such modification 
or alteration, subject to the power of the Commission to increase the 
prescribed percentage of assents required in such classes for approval of 
a proposed plan as it may deem just and reasonable in the light of cir- 
cumstances presented in the particular case. 

4. We recommend that section 22 of the Interstate Commerce Act 
be amended so as to enable the United States and the carriers to bargain 
as to rates on a firm and dependable basis. Such a purpose seems to us 
eminently sound, and we have recommended the enactment of S. 4067, 
introduced by Senator Johnson of Colorado, ‘‘To amend Section 22 of 
the Interstate Commerce Act.’’ 

5. We recommend that section 25 of the Interstate Commerce Act 
be amended by making it also applicable to telegraph, telephone, radio, 
inductive, or other wayside or train communication systems intended to 
promote safety of railroad operation. 

6. We recommend that part III of the act be amended by adding 
after section 312 a new section (312a) containing provisions for revoca- 
tion of water-carrier certificates or permits. 

7. We recommend that the Congress amend the Standard Time Act 
so as fully to occupy the legislative field respecting standards of time to 
be observed throughout the Nation. 


Rail Transportation 
By A. Rea WiuuiaMs, Editor 





DEFENSE TRANSPORT ADMINISTRATION 
DTA Interagency Advisory Committee 


Defense Transport Administrator James K. Knudson issued the 
following Organization Order DTA 2 on January 18, which was pub- 
lished in the Federal Register of January 23: 


Pursuant to Executive Order 10161, it is hereby ordered : 


1. Establishment and organization of Interagency Advisory Com- 
mittee. There is hereby established an Interagency Advisory Committee 
on Domestic Transport, Storage, and Port Utilization consisting of the 
Administrator of the Defense Transport Administration as Chairman, 
and representatives from the following agencies and such other agencies 
as the Administrator may designate from time to time: (1) Department 
of Defense; (2) Department of Commerce; (3) Department of the In- 
terior; (4) Department of Agriculture; (5) Department of Labor; 
(6) Atomic Energy Commission; (7) Federal Civil Defense Administra- 
tion; (8) Economie Stabilization Administration; (9) General Services 
Administration; and (10) Economie Cooperation Administration. The 
Office of Defense Mobilization, the Defense Production Administration 
and the National Security Resources Board shall each be invited to 
designate an observer to attend all meetings of the Interagency Advisory 
Committee. 

2. Functions. The Committee shall serve in an advisory capacity 
to the Administrator with respect to policy and program matters affect- 
ing the interests of the represented agencies as they relate to domestic 
transport, storage, and port facilities or the use thereof. 

3. Procedure. The Administrator, as Chairman, shall: (1) Preside 
over all meetings of the Committee; (2) establish such sub-committees 
and working groups subsidiary to the Committee as he may determine 
to be necessary; and (3) establish rules and regulations governing the 
operation of the Committee and its sub-groups. 

The Executive Assistant of the Defense Transport Administration 
shall serve as Executive Secretary of the Committee. The Executive 
Secretary shall: (1) Prepare an agenda for each meeting of the Com- 
mittee; (2) prepare minutes for distribution to the membership; and 
(3) generally coordinate the operations of sub-committees and working 
groups. 

4. Agenda. All matters which the agencies described in section 1 
above desire to bring before the Committee shall be submitted to the 
Executive Secretary in advance of meetings. 


5. Calls for meetings. Meetings of the Committee will be at the 
eall of the Chairman. 
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DTA Personnel 


Defense Transport Administrator James K. Knudson has announced 
the appointment of the following consultants: 

John L. Fraley, of Cherryville, North Carolina, on street and high- 
way maintenance problems. He has been granted a leave of absence by 
the Carolina Freight Carriers Corp. of Cherryville. 

Samuel W. Greenland, on local transit problems. He is a retired 
vice president and general manager of the St. Louis Public Service Com- 
pany, and now vice president of the Central Institute for the Deaf, in 
St. Louis, Missouri. 

Richard H. Lamberton, on petroleum and other liquid rail transpor- 
tation. He is Assistant to the President of the Union Tank Car Co. of 
Chicago. 

August L. Sorensen, on domestic rail transportation. He retired 
from the Erie Railroad on June 1, 1950, at which time he held the posi- 
tion of Manager of Stores. He has had a lifetime of experience in the 
railroad industry, and has served as Assistant to the Vice-President, 
Operations Department, AAR, and as Associate Director of the Materials 
and Equipment Division of the Office of Defense Transportation. 

Charles F. Warden, on domestic bus transportation. He was Chief 
of the Intercity Bus Section of the Highway Transport Department of 
the Office of Defense Transportation, serving with ODT from July 1942 
to October 1945. 

John P. Coakley of Birmingham, Alabama, has been appointed Con- 
sultant to the Defense Transport Administration on inland waterways 
transport facilities and equipment. He will assist in the formulation 
of a program for the construction and repair of vessels of under 3,000 
tons to be used on the Nation’s inland waterways. He is on leave of 
absence from his position as executive assistant of the Ingalls Shipbuild- 
ing Corp., of Birmingham, Alabama. 

Paul L. Tietjen, of Willoughby, Ohio, has been appointed as a 
specialist on inland water transport. Mr. Tietjen is Director of Water 
Transportation of Jones and Laughlin Steel Corporation, and has been 
loaned to DTA to assist in organizing and developing the Inland Water 
Transport Division of DTA. 

Albert B. Rosenbaum, of McLean, Va., has been appointed consult- 
ant on highway transportation by Defense Transport Administrator 
Knudson. Mr. Rosenbaum served with ODT from 1942 to 1945 in the 
Highway Transport Division. He is now attorney and Assistant General 
Manager of the Regular Common Carrier Conference of the American 
Trucking Associations, Inc. His services have been loaned to DTA to 
assist in the organization of the Street and Highway Transport Division. 





FINANCE MATTERS 
Boston & Maine Mahaffie Act Application 


In F. D. No. 16250—Boston & Maine Railroad Securities Modifica- 
tion, the Interstate Commerce Commission has issued a supplemental 
report and order dated January 23, 1951, approving alterations or modi- 
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fications of the applicant’s charter and the provisions of several classes 
of stock issued thereunder, with such alterations or modifications to 
become binding 30 days after the date of the report. 





Boston Terminal Company Reorganization 


The trustee under the mortgage indenture has been notified by the 
sole intervening bondholder of the withdrawal of opposition to the re- 
organization plan of the Boston Terminal Company as approved by the 
I. C. C. last November. Under the approved plan, submitted by the 
New York, New Haven & Hartford and the New York Central railroads, 
each holder of a $1,000 Boston Terminal first mortgage bond will receive 
$776 in cash, together with five shares of New Haven common stock, and 
certificates of beneficial interest pertaining to the shares. The bond- 
holders will also receive the benefit of the payment by the railroads of 
$21,000 a month rental from January 1, 1950 to the date of the consum- 
mation of the plan. 





Southern Ry. Atom Plant Extensions 


The Southern Railway has asked the I. C. C. for authority to build 
a line of railroad to serve the Atomic Explosive Plant to be built in 
Aiken and Barnwell Counties, South Carolina. The Southern says that 
the Atomic Energy Commission and the E. I. Dupont de Nemours & 
Company, which will build the works, asked construction of the line 
because of urgent defense considerations. The line will be six to eight 
miles long. The area is already served by the Atlantic Coast Line and 
the Charleston & Western Carolina, but the Southern says additional 
facilities are needed because traffic in the area is expected to be heavy. 





FORMAL MATTERS 
Freight Rate Increase 


Substantially all of the railroads of the United States filed a peti- 
tion with the I. C. C. on January 16, requesting authority to increase 
freight rates by 6% maximum and specific increases on certain com- 
modities. On January 19, the railroads asked the I. C. C. to put into 
effect immediately the requested increases. In their motion, and accom- 
panying papers, the railroads said each week’s delay in granting the 
higher rates means a loss of $8,100,000 to the carriers. The motion filed 
with the Commission says that the carriers need $470,000,000 in addi- 
tional annual revenue, and of that amount $421,835,000 is needed to 
cover increased costs including pending wage boosts for railroad 
workers. The railroads promised the I. C. C. that they will make 
refunds to shippers if the Commission eventually approves a rate smaller 
than the 6% requested. 

The Commission has entered an order instituting an investigation 
into and concerning the reasonableness and lawfulness of the increases in 
freight rates and charges requested by the petitioning railroads in rail 
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petition and assigned the proceeding for hearing at the offices of the 
Interstate Commerce Commission in Washington, D. C., commencing 
February 19, 1951, at 10 A. M., before Division 2 of the Commission. 
This hearing is for the reception of evidence relating to the several 
motions for the immediate or interim increases in freight rates. The 
Commission’s order also provides that the subject be argued orally or 
upon memorandum briefs in substitution for or supplemental to the oral 
argument. Oral argument before the Commission, at its offices in Wash- 
ington, will follow as promptly as possible after the close of the hearing 
for the reception of evidence. 

The Commission prescribed special instructions and rules of pro- 
cedure to be followed in the submission of motions for interim relief. 

In a supplemental petition filed on January 24, the petitioning 
railroads amended their original petition so as to seek a 6% increase in 
charges for handling iron ore at the so-called upper lake ports. The 
original petition had asked for no increase in such charges. The sup- 
plemental petition also lists a number of additional carriers as peti- 
tioners. 

The petition of the Eastern Railroads for a 4% rate increase, filed 
December 1, 1950, has been dismissed by the I. C. C. because of advice of 
the filing of a new petition by the Eastern, Southern, and Western car- 
riers for a 6% increase. 





Edgewater-New York Rates Equalization 


In Docket 29891—Borough of Edgewater, New Jersey, et al., v. 
Arcade & Attica Corp., et al., Division 3 of the I. C. C., in a report and 
order dated January 15, 1951, ordered eastern railroads to equalize rates 
for freight to and from ships at Edgewater, New Jersey with rates for 
similar traffic to and from the New York Port area. Division 3 found 
that the lower rates on traffic to the New York Port area were unduly 
prejudicial to Edgewater Docks station of the New York, Susquehanna 
and Western Railroad Company at Edgewater, New Jersey. 





Express Rates—Fruits and Vegetables 


The I. C. C. has granted the Railway Express Agency, Inc., per- 
mission to increase by 10% its rates and minimum charges on small 
shipments of fruits and vegetables. 





Express Rates Increase 


The Railway Express Agency, Inc. has asked the I. C. C. for 
approval of major rate increases to offset rising labor and other costs. 
The Express Agency proposes increasing its first class rates, applica- 
cable to general merchandise shipments, by 57c per ewt. On shipments 
under 1000 pounds, the rates would be increased 57c over rates now 
applicable and in no case would the charge be less than $2.00 per ship- 
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ment. Second class rates, applicable principally to food and drink, 
would be 75% of the new rates. The petition specifically exempts news- 
papers, milk and milk products from this proposal. All other rates 
would be increased similarly, while its charges for such things as valua- 
tion would be increased 25%. 

The petition says that the Agency after paying operating expenses 
would fail by not less than $85,000,000 to meet what is due railroads 
for hauling express shipments in 1950, and that its failure to meet this 
obligation would be in a much greater amount in 1951. 





Express Rate Increase 


Ex Parte 177—Increased Express Rates and Charges, 1951, has 
been set for hearing at 9:30 A. M., March 29, 1951, before Examiner 
S. R. Diamondson, at Washington, D. C. It is contemplated that re- 
gional hearings will be held at Jacksonville, Dallas, San Francisco, and 
Chicago, on dates to be announced. 





Inspection and Testing of Multiple Unit Cars 


The Brotherhood of Locomotive Firemen and Enginemen filed a 
petition with the Interstate Commerce Commission on January 24, ask- 
ing the Commission to ‘‘commence an investigation into the use and 
operation by railroads on their lines in the several states of multiple 
unit cars and similar self-propelled vehicles designed to carry within 
themselves freight or passenger traffic; that after due hearing and in- 
vestigation an order may be entered amending and revising the order 
of December 14, 1925, so as to eliminate the distinction of multiple unit 
ears and similar self-propelled vehicles designed to carry within them- 
selves freight or passenger traffic from the term ‘locomotives’; and so 
as to define said equipment as ‘locomotives’; and directing each car- 
rier operating such equipment to file its rules and instructions, subject 
to approval and modification by the Commission, for inspection and 
testing of said equipment, and further providing that in the event of 
default the Commission will prepare and prescribe appropriate rules 
and instructions; and that such other and further order or orders be 
made as the Commission may consider lawful and proper in the 
premises. ”’ 





Intrastate Express Rates 


The Railway Express Agency, Inc. has asked the I. C. C. to require 
the States of Alabama and Mississippi to permit it to increase rates on 
intrastate shipments by 10%. The I. C. C. authorized a 10% increase 
in interstate rates in March of last year, but Alabama and Mississippi 
have declined to permit such rates to go into effect with respect to 
traffic moving wholly within those states. 
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lowa Intrastate Rates 


Railroads serving Iowa have told the I. C. C. that the Iowa Com- 
merce Commission has not permitted them to increase intrastate rates to 
the level of interstate rates in numerous instances and have asked the 
I. C. C. to order such rates adjusted to levels resulting from recent 
increases applied to interstate traffic. They said the State Commission’s 
action results in giving intrastate shippers ‘‘ privileges and immunities”’ 
denied interstate shippers. 





New York, S. & W. Commutation Fares 


The I. C. C. has authorized a 20% increase in the monthly and 
weekly commutation fares of the New York, Susquehanna & Western 
Railroad between New York and New Jersey points. The Commission 
said, however, that the railroad must promptly carry out its commit- 
ments to repair passenger cars and improve service. The Commission 
also authorized the carrier to increase its 10-cent fare for alternate bus 
service into New York City. The new bus fares would be 15c for single 
trip and 25c for a round trip. 





Free Transportation (Pass) Reports 


Division 1 of the I. C. C. has issued an order, dated December 12, 
1950, prescribing forms for Class I railroads and the Pullman Com- 
pany to use in reporting free transportation issued and requested for 
use during the quarter ending March 31, 1951 and the calendar year 
1951. The quarterly reports are required to be filed in duplicate with 
the Bureau of Transport Economics and Statistics of the I. C. C. 





INTERSTATE COMMERCE COMMITTEES OF CONGRESS 
Committees of Congress 


The following is the personnel of the Committees on Interstate and 
Foreign Commerce of the Senate and House for the Eighty-Second 
Congress : 


Senate Committee on Interstate and Foreign Comerce 


Democrats Republicans 
Edwin C. Johnson, Colorado, Charles W. Tobey, New Hampshire 
Chairman Owen Brewster, Maine 


Ernest W. McFarland, Arizona Homer E. Capehart, Indiana 
Warren G. Magnuson, Washington John W. Bricker, Ohio 
Brien McMahon, Connecticut John Williams, Delaware 
Herbert R. O’Conor, Maryland James P. Kem, Missouri 
Lyndon B. Johnson, Texas 

Lester C. Hunt, Wyoming 
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House Committee on Interstate and Foreign Commerce 


Democrats 


Robert Crosser, Ohio, Chairman 

Lindley Beckworth, Texas 

J. Percy Priest, Tennessee 

Oren Harris, Arkansas 

Dwight L. Rogers, Florida 

Arthur G. Klein, New York 

Thomas B. Stanley, Virginia 

John B. Sullivan, Missouri 

William T. Granahan, 
Pennsylvania 

John A. McGuire, Connecticut 

Thomas R. Underwood, Kentucky 

Frank E. Carlyle, North Carolina 

John B. Williams, Mississippi 

Peter F. Mack, Jr., Illinois 

Homer Thornberry, Texas 

Louis B. Heller, New York 

Kenneth A. Roberts, Alabama 


Republicans 


Charles A. Wolverton, New Jersey 
Carl Hinshaw, California 

Leonard W. Hall, New York 
Joseph P. O’Hara, Minnesota 
Wilson D. Gillette, Pennsylvania 
Robert Hale, Maine 

James I. Dolliver, lowa 

John W. Heselton, Massachusetts 
Hugh D. Scott, Jr., Pennsylvania 
John B. Bennett, Michigan 
Richard W. Hoffman, Illinois 

J. Edgar Chenoweth, Colorado 
John V. Beamer, Indiana 











Transportation Subcommittees 


The Senate Committee on Interstate and Foreign Commerce has 
created a subcommittee on Transportation consisting of Senator Johnson, 
Colorado, Chairman, and Senators Johnson, Texas, Hunt, Wyoming, 
Bricker, Ohio, and Kem, Missouri, O’Conor, Maryland, and Capehart 
of Indiana. 

The House Committee on Interstate and Foreign Commerce, at an 
organization meeting on January 18, decided to not create any perma- 
nent subcommittees, but, instead, to have the entire Committee conduct 
hearings on pending legislation. 





National Transportation Study 


Senator Johnson, of Colorado, Chairman of the Senate Committee 
on Interstate and Foreign Commerce, has become chairman of the sub- 
committee on Domestic Land and Water Transportation which has been 
studying that subject pursuant to S. Res. 50—81st Congress. He suc- 
ceeds Senator Myers, of Pennsylvania, who failed of reelection to the 
Senate. 
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MISCELLANEOUS 
Reduced Furlough Rates 


Chairman E. B. Padrick of the Transcontinental Passenger Associa- 
tion announced on January 24 that for the period from January 26 to 
March 31 reduced round trip military furlough fares would be offered 
military personnel while traveling in uniform. The fares, good in 
coaches only, will be at the rate of 2.025 cents per mile, although in cer- 
tain territories it will be less. The new low fares were placed in effect 
on an experimental basis for the benefit of the growing number of mili- 
tary personnel and to determine their reaction. Furlough fares not in 
excess of 2.025 cents per mile are not subject to the passenger trans- 
portation tax, by reason of H. R. 9840, signed by President Truman on 
December 15, 1950, which became Public Law No. 878—81st Congress. 





Canadian Freight Rates Increase 


The Canadian railways have applied to the Board of Transport 
Commissioners for an immediate increase of 5% in general freight rates, 
and of 10c a ton on coal and coke due to the final settlement of the 
Canadian railway strike last August, when an act of Parliament directed 
the employees to return to work on the most favorable terms offered by 
the railroads up to that time and the reference of the balance of the dis- 
pute to an arbitrator. This resulted in an immediate increase of 4c an 
hour. The arbitrator, Justice R. L. Kellock of the Supreme Court of 
Canada, awarded the unions all they asked in wages, another 3c an hour, 
and fixed June 1, 1951 as the date for the 40-hour week with a proviso 
that overtime rates for time up to 48 hours a week will not be payable 
until August 31, 1951. 





Tax on Transportation of Property 


Treasury Decision 5826, issued by the Bureau of Internal Revenue 
of the Treasury Department, conforms Regulations 113, relating to the 
tax on the amount paid for the transportation of property to the amend- 
ment of the Internal Revenue Code made by the Revenue Act of 1950. 
This amendment imposes the tax on amounts paid outside the United 
States for transportation from one point to another within the United 
States. 





ClO Organization of R. R. Non-Operating Employees 


The CIO announced on January 13 a drive to organize the railroad 
non-operating employees. CIO President Murray and Organization Di- 
rector Allan S. Haywood said the new union would be called ‘‘The 
United Railroad Workers of America,’’ of which John Green will be 
Chairman. He is quitting as president of the CIO Marine and Ship- 
builders Workers. Murray said the union’s efforts ‘‘will be directed 
toward bringing the benefits of industrial unionism to scores of thou- 
sands of non-operating employees.”’ 
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Haywood and Green said they hope to improve the lot of large 
numbers of the unorganized ‘‘whose conditions have trailed those of 
other industrial workers.’’ The CIO claims it now represents 70,000 
rail workers on 23 roads. 





Reports of Survivor Annuitants 


The Railroad Retirement Board is notifying widows, children, and 
parents who are receiving monthly survivor annuities under the Rail- 
road Retirement Act that several additional types of employment covered 
by the Social Security Act beginning January 1, 1951, will affect the 
payment of these benefits. As a result, beneficiaries who are working on 
jobs not previously covered by the Social Security Act, but which are 
now covered, must notify the Board of their employment. 

Any person receiving monthly survivor benefits must notify the 
Board if he should work— 


(1) for an employer in the railroad industry ; or 
(2) in any employment for pay amounting to $25 or more a month 
which is taxable under the Social Security Act. 


The Board reminds such beneficiaries that since no annuity can be 
paid for any month in which they work in the types of employment 
described above, they should report their employment as promptly as 
possible to the Railroad Retirement Board, 844 North Rush Street, 
Chicago 11, Illinois. 





Railroads Urged to Save Waste Paper 


Because of the critical shortage of waste paper that exists due to 
increased demands resulting from the present emergency, the Public 
Relations Committee, Mid-West Consumers of Waste Paper, St. Louis, 
Mo., has urged the railroads not to burn waste paper but to conserve 
every scrap and arrange with a waste paper dealer for disposal. Waste 
paper is seriously needed for the manufacture of cartons, boxes and other 
products essential for the defense program. The organization pointed 
out that production of paper and paperboard in 1950 surpassed by 
about 7 percent the record-breaking year of 1948, but added that in the 
Midwest waste paper receipts increased only 4 percent. Because of the 
stepped-up production in the paper and paperboard industry, mill in- 
ventories of waste paper were reduced to only a two weeks’ supply at 
the end of 1950. 


‘Unless additional waste paper is made available,’’ the organi- 
zation said, ‘‘the industry will be unable to meet all the demands of 
business and the consuming public while filling requirements for 
the national defense program. Shortages will occur in boxes for 
packages, shipping crates, cartons and other paper and paperboard 
products. This will directly affect normal operations for all Ameri- 
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ean businesses. The only solution for this acute shortage is for 
every office building, industrial plant, retail store, institution and 
householder to save more waste paper.’’ 





Railway Express Agency Board of Directors 


Robert S. Macfarlane, the new President of the Northern Pacific 
Railroad, and John B. Hyde, Vice President of the Southern Railway, 
have been elected members of the Board of Directors of the Railway 
Express Agency, Inc. 





DPA Delegation of Authority 


Defense Production Administrator W. H. Harrison issued ‘‘Dele- 
gation No. 1,’’ effective January 25, 1951, delegating functions con- 
ferred upon the Defense Production Administration by Executive Order 
10200 issued January 3, 1950. The functions conferred upon the Presi- 
dent by Title I of the Defense Production Act of 1950 were delegated 
to the same officers and agencies to whom these functions were delegated 
by Section 101 of Executive Order No. 10161, issued on September 9, 
1950. The new delegation of authority was made necessary by the 
issuance of Executive Order No. 10200. The Delegation Order was pub- 
lished in the Federal Register of January 26, 1951. 

The following changes were made with respect to the delegated 
functions: 


1. The Defense Production Administration, rather than the Na- 
tional Security Resources Board, will now issue tax amortization certifi- 
cates permitting accelerated ‘‘write-off’’ of the cost of new plant facili- 
ties. Here again, the other agencies will make recommendations to 
DPA regarding facilities for production of materials falling within 
their respective jurisdictions. 

2. Certificates authorizing Reconstruction Finance Corporation 
loans under plant expansion provisions of the Act will now be issued 
by DPA. The agencies which previously issued these certificates will, 
however, continue to make recommendations relating to the loans. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued a preliminary statement of steam railway accidents for the 
first eleven months of 1950 as compared with the first eleven months of 
1949, showing 173 passengers killed and 3,140 injured in train and train 
service accidents during the first eleven months of 1950 as compared 
with 22 passengers killed and 2,335 injured in such accidents during the 
first eleven months of 1949. During the first eleven months of 1950 
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there were 318 employees killed and 19,396 injured while on duty, us 
compared with 361 killed and 20,310 injured while on duty during the 
first eleven months of 1949. 





Railroad Net Income 


Estimated net income of Class I railroads in November, 1950, after 
interest and rentals, amounted to $86,000,000 compared with $54,000,000 
in the same month in 1949, according to reports filed by the carriers with 
the Bureau of Railway Economics of the Association of American Rail- 
roads. Net income, for the first eleven months of 1950, after interest 
and rentals, was estimated at $662,000,000 compared with a net income 
of $352,000,000 in the corresponding period of 1949. 

Class I railroads in November 1950, had a net railway operating in- 
come of $110,000,603 compared with $75,407,429 for the same month 
of 1949. The corresponding net railway operating income for the first 
eleven months of 1950 totaled $924,677,405 compared with $616,342,739 
in the same period of 1949. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended January 20, 1951, 
totaled 779,816 cars. This was an increase of 160,653 cars or 25.9% 
above the corresponding week a year ago, when loadings were reduced 
by restricted coal mining operations, and an increase of 69,979 cars, or 
9.9% above the corresponding week two years ago. 

Loading of revenue freight for the week of January 20, decreased 
3,209 cars, or four-tenths of one per cent below the preceding week. 

Coal loading amounted to 158,766 cars, an increase of 43,867 cars 
above the corresponding week a year ago, but a decrease of 10,008 cars 
below the preceding week this year. 





Railroad Operating Revenues 


Based on advance reports from Eighty-two Class I railroads, whose 
revenues represent 81.7% of total operating revenues, the AAR has 
estimated that railroad operating revenues in December, 1950, increased 
20.9% compared with the same month in 1949. The estimate covers 
operating revenues only, and does not take operating expenses or other 
costs into account. 

Estimated freight revenue in December 1950 was greater than in 
_— 1949, by 15.6 percent. Estimated passenger revenue increased 

8%. 





Steam Railway Employees 


Class I steam railways, excluding terminal and switching companies, 
had 1,277,058 employees at the middle of December 1950, an increase of 
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11.10% over the middle of December 1949, and a decrease of 1.16% as 
compared with the middle of November 1950. Railway employment at 
the middle of December 1950 was 127.1 of the 1935-1939 average. 





Class II! Railroads Report Form 


Annual Report Form ‘‘C,’’ to be filed by Class III railroads and 
switching and terminal companies, has been approved by Division 1 of 
the I. C. C. The annual report is required to be filed, in duplicate, with 
the Bureau of Transport Economies and Statistics of the I. C. C. on or 
before March 31 of the year following the one to which it relates. 





Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





Ohio Court Rules on Workmen’s Compensation Tax Applicability 
To Owner Operators 


The Ohio Supreme Court recently ruled in the case of Behmer v. 
Industrial Commission that the Ohio Workmen’s Compensation Act was 
not applicable to owner operators who were engaged as independent 
contractors by motor carriers. In this case the truck owner was driving 
the equipment under contract as an independent contractor for the 
carrier, and while so operating the vehicle was killed. It was argued 
that the driver was an employee of the company by force of Administra- 
tive Rule No. 4 of the Bureau of Motor Carriers of the Interstate Com- 
merce Commission. The Court pointed out that on two previous occa- 
sions the Ohio Courts had held that such a relationship was that of em- 
ployer and employee (Firestone v. Industrial Commission, 144 Ohio St. 
398 and Bobik v. Industrial Commission, 146 Ohio St. 187). The Court 
further pointed out however, that in Commercial Motor Freight, Inc. v. 
Elbright, 143 Ohio St. 127, it was held that a motor truck operator fur- 
nishing his own truck to a freight distributing corporation was an in- 
dependent contractor, and not within the coverage of the Unemployment 
and Compensation Act. The Court concluded by stating ‘‘Recent cases 
decided by the Federal Courts, having under consideration the same or 
allied questions, have held generally that within Workmen’s Compen- 
sation Acts, Unemployment Compensation Acts, and the Social Security 
Act, one who owns his own truck and by contract carries goods for an- 
other under circumstances similar to the instant case, is an independent 
contractor and not an employee of the trucking company for which he 
transports goods.’’ The Court held that the truck owner was not within 
the coverage of the Compensation Act. 





Truck Rental Company Held to be Engaged in For-Hire Transportation 
When Leasing Vehicles With Drivers to Shipper 


In the case of United States v. LaTuff Transfer Service, Inc., the 
District Court of the United States for the District of Minnesota held 
that a truck rental company which leased equipment to shippers, and 
furnished drivers, was furnishing for-hire transportation requiring 
either certificate or permit from the Interstate Commerce Commission. 
In this case there were three sets of facts: (1) the truck rental company 
furnished motor vehicles with drivers directly or indirectly selected by 
it for the use of a shipper to transport property moving in interstate 
commerce; (2) the lessor collected rental on a truck-mile basis, and (3) 
the lessor made single trip, one-way leases for motor vehicles to ship- 
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pers, retaining possession of the vehicle for further leasing to another 
shipper for return haul after discharge of the cargo first transported in 
the leased vehicle. LaTuff Transfer is a corporation, and was engaged 
in operating a truck rental business. It owned tractors and semi-trailers 
which were furnished to shippers and other motor carriers on a one-way 
trip basis. LaTuff, in conducting its motor rental business, employed a 
number of union drivers who were made available to shippers leasing 
the equipment. The leasing agreement provided: That the lessor main- 
tain the vehicles in serviceable operating condition and repair; the 
lessor register said vehicles as directed by the lessee in any State in 
which they were to be operated and pay all necessary license fees and 
operating taxes required by such States; the lessor provide all necessary 
housing required for maintenance, storage and repair of the vehicles. 
The lessor assumed no responsibility for the safe transit or storage of 
eargo handled by said vehicles, but it carried fire, theft and collision 
insurance on the leased equipment. The leasing agreement provided 
that the lessee operate the vehicles in furtherance of his own business as 
manufacturer, wholesaler, jobber, processor or retailer and not as a 
motor carrier for-hire, and operate said vehicles by its own employees 
and assume full responsibility for their operation in a reasonable, safe 
and prudent manner, and the lessee further assume all liability for 
damage or injuries to persons, or property which may arise by reason 
of any negligence of its use and operation of said vehicles. In practice, 
the lessee would use the equipment for a one-way trip to a point and 
there the driver would become the driver and agent for the lessor in 
order to secure a return trip from authorized motor carriers or trans- 
porters of unprocessed agricultural commodities. 

In its decision the Court stated: ‘‘The Court agrees with the Gov- 
ernment that the so-called leasing arrangement involved in this case, 
including the asserted joint employment of Hamlet (the driver) by both 
the lessor and lessee, was in fact a subterfuge and not a bona fide leas- 
ing of motor equipment to a shipper for operation by it as a private 
earrier.’”’ 

This case is a refinement of the ‘‘ Leasing to Shipper Question’’ and 
further narrows the issues set forth in the case of I. C. C. v. F. & F. 
Truck Leasing Company decided June, 1948 (78 F. Supp. 13). 





Third Circuit Court Upholds Principle in Dunn Case 


In the case of Interstate Commerce Commission v. Service Trucking 
Co. the U. S. Cireuit Court of Appeals for the Third Circuit interpreted 
Section 203(b)(6 )of the Interstate Commerce Act. In this case the 
Commission attempted to restrain the defendant, a common carrier by 
motor vehicle, from continuing to engage in transportation of crated 
eggs in shell without first obtaining authorization from the Commission 
in accordance with Section 206(a) of the Act. The motor carrier trans- 
ports dressed poultry from Delaware, Maryland and Virginia to the 
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Middlewest and holds a certificate of convenience and necessity from 
the Commission for that kind of operation. On the return trip the 
motor carrier was transporting eggs in shell by the same trucks which 
gave rise to the present dispute. The Commission contended that even 
though the motor vehicles carrying the eggs would ordinarily be within 
the exemption, a certificate of convenience and necessity must be secured 
to cover them because they are used at other times to transport com- 
modities not protected by Section 203(b)(6). In discussing the Dunn 
ease, the Court said: ‘‘The suggested distinction of the Dunn decision 
from the present appeal is not sound. The principal ground for such 
distinction rests on the proposition that the Fifth Circuit case was an 
action by the Commission to remove from the exemption a carrier trans- 
porting agricultural goods in interstate commerce and manufactured 
commodities in intrastate commerce. But the Court did not base its 
opinion on the fact that Dunn’s carriage of manufactured commodities 
were intrastate. The language covering the interpretation of the statute 
already cited was the foundation of the Dunn decision.’’ The Court 
held that the motor carrier’s transportation of eggs in the return direc- 
tion was not a violation of the Act. 





Transportation of Gambling Devices in Interstate and 
Foreign Commerce 


Public Law 906 (S. 3357) 81st Congress, Second Session approved 
January 2, 1951, prohibits the transportation of so-called ‘‘slot ma- 
chines’’ to any place in a State, District of Columbia, or territory or 
possession of the United States from any place outside of such State, 
District of Columbia, territory or possession. A State may enact legis- 
lation providing for exemption of such State from the provisions of 
this law. 

The Act defines a ‘‘gambling device’’ as ‘‘any machine or mechani- 
eal device designed or manufactured to operate by insertion of a coin, 
token or similar object and designed and manufactured so that when 
operated it may deliver, as a result of the application of an element of 
chance, any money or property.’’ The definition has been interpreted 
so as to exclude what are commonly called ‘‘pinball machines’’ on the 
theory that they are not operated as ‘‘the result of the application of an 
element of chance.’’ There is, however, a question of doubt in connec- 
tion with pinball machines which do deliver any money or property 
as a reward. Section 2 of the Act does give carriers some protection 
as it states: ‘‘It shall be unlawful knowingly to transport any gambling 
a SF 2” 

In order to prevent the transportation of parts of machines, Section 
1(3) of the Act further defines ‘‘gambling devices’? as ‘‘any sub- 
assembly or essential part intended to be used with any such machine or 
mechanical device.’’ 
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Federal Licensing Bill Introduced In Congress 


H. R. 1562, a Bill introduced by Representative A. Sidney Camp 
of Georgia will invoke much discussion among the various classes of 
motor carriers. This Bill would substitute Federal registration and 
licensing of interstate carriers for the multiple duplication of licensing 
by various States, and was referred to the Committee on Ways and 
Means of the House of Representatives. 

The Bill would exempt motor carriers who pay the Federal tax from 
‘“‘any and all other fees, charges, requirements or restraints imposed by 
local, State or Federal authority’’ provided the vehicle was ‘‘ properly 
licensed in a State.’”? The measure would require a payment of 80c¢ 
per 100 lbs. net weight for each vehicle operating for-hire over regular 
routes in interstate commerce. Those vehicles not operating over regu- 
lar routes, including passenger cars, would pay 20c per 100 lb. net 
weight. In addition to these weight fees, there would be a 5c per mile 
tax on any motor vehicle weighing over 58,000 lbs. 

The revenue collected under this Bill would be distributed one-half 
into the general fund of the U. S. Treasury and one-half to the Trea- 
surers of the several States, ‘‘apportioned according to the relative num- 
ber of miles of improved roads in each State, respectively.’’ 

Under this bill, a large passenger car with a net weight of 4,000 lbs. 
would pay $8 while the light passenger car of 3,000 lbs. would pay $6. 
A private carrier or irregular route vehicle weighing 20,000 Ibs. net 
and with a gross weight of less than 58,000 lbs. would pay $40, but the 
regular route vehicle with a net weight of 20,000 Ibs. a gross weight ex- 
ceeding 58,000 Ibs. and traveling 75,000 miles per year would pay $160 
registration plus $3750 mileage or $3910 per year. 





Fees Paid by lowa Truck Operators Increased 40% in 1950 


A survey made in Iowa discloses that license fees paid by Iowa truck 
operators increased 40% in 1950 over those paid in the previous year. 
The survey indicates that license fees collected from truck companies in 
1950 totalled $10,242,432.00 as against $7,313,815.00 in 1949. The 1950 
truck fees represent 36.8% of the State’s entire vehicle license revenue. 
While these fees represent 36.8% of the total revenue, trucks and trail- 
ers comprise only 15.8% of the vehicles registered in Iowa. In addition 
to these license fees and compensation taxes, truck owners also paid at 
least $15 million dollars in special taxes earmarked for the highway 
fund. Part of the increase in funds was attributed to a 7% increase 
of commercial vehicle registration, but a large amount of the increase 
was represented by a higher tax payment by truck operators in the 
form of increased registration fees. 
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P. |. E. Petitions for Reconsideration of Purchase of 
Keeshin Freight Lines 


The Pacific Intermountain Express has petitioned the I. C. C. to 
reconsider its decision of 11/6/50 under which purchase of Keeshin 
Freight Lines was denied. As an alternative the petition requested 
further hearings in San Francisco, Chicago and Washington for the 
purpose of producing proof of public convenience and necessity. 

The petition alleges that the Commission declined to permit the 
merger because ‘‘it is alarmed for the rails’’ and not because of any 
facts in the P. I. E.-Keeshin proceedings. Attacked also was the Com- 
mission’s holding that granting this merger would set a precedent. The 
petition declares that the Commission erred in likening the proceeding 
to a Section 207 case, and pointed out that in such cases application is 
made for a ‘‘new’’ set of rights and public convenience and necessity 
must be proved. It is argued that the P. I. E.-Keeshin case falls under 
Section 5 which requires only that the transaction be ‘‘consistent with 
the public interest.’’ 

A late development is the action of the American Trucking Associa- 
tions, Inc. Executive Committee which voted to intervene and requested 
reconsideration of the Commission’s decision in the application of P. I. E. 
to purchase Keeshin Freight Lines, insofar as it imposes restrictions 
against ‘‘long-haul’’ transportation by motor carriers competitive with 
rail operations. The A. 1. A. intervention if approved will take no 
position on the actual granting or denying of the merger and is directed 
only at the reasoning used by the Commission in arriving at its decision. 
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Water Transportation 


By RicHarp H. Specker, Editor 


Executive Vice-President, National Water Carriers Association, Inc. 





Water Carrier Service on the Great Lakes With Non-owned Vessels 
Proposed Report 


Examiner Otto A. Hanson has issued a proposed report in Ex Parte 
No. 172, Water Carrier Service on the Great Lakes with Non-owned Ves- 
sels, recommending that the Interstate Commerce Commission find that 
the practice of transporting automobiles, in interstate or foreign com- 
merce, purportedly in the service of T. J. McCarthy Steamship Company 
and Nicholson Transit Company, between ports on the Great Lakes, in 
vessels owned by others, constitutes unlawful transportation by the 
respective vessel owners; and that the practice of Nicholson Universal 
Steamship Company and T. H. Browning Steamship Company of trans- 
porting motor vehicles and coal in the same vessel at the same time be 
found unlawful insofar as transportation agreements with shippers 
therefor are made in the name of T. H. Browning Steamship Company, 
and insofar as respondent Nicholson Universal Steamship Company has 
failed to publish and apply rates on coal in accordance with its trans- 
portation agreements. 





. 


Luckenbach Steamship Company 


Proposed Report 

Examiner Lee R. Nowell has issued a proposed report in Docket No. 
W-620, Sub. No. 3, recommending that the Interstate Commerce Com- 
mission find that public convenience and necessity require extension of 
operation by Luckenbach Steamship Company to include the transpor- 
tation of passengers and commodities generally between points on Hum- 
boldt Bay, Calif. and the Atlantic Coast ports it is presently authorized 
to serve (Boston, Mass., Providence, R. I., New York Harbor, N. Y., and 
Philadelphia Harbor, Pa.) At the present time four common carriers, 
Calmar Steamship Corp., States Steamship Corp., Isthmian Steamship 
Co., and Pope and Talbot, Inc., and one contract carrier, Union Sulphur 
and Oil Corp., are authorized to serve Humboldt Bay. These carriers 
do not object to the proposed extension. Lumber and lumber products 
are the principal commodities which will be shipped from Humboldt 
Bay. 





Newark Terminal and Transportation Co. 
Certificate Vacated 


The Interstate Commerce Commission has vacated the certificate in 
Docket No. W-444, issued December 8, 1942, authorizing operation by 
the Newark Terminal and Transportation Co. as a common carrier by 
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self-propelled vessels and by non-self-propelled vessels in the transpor- 
tation of commodities generally within the New York Harbor area and 
contiguous harbors. The action was taken at the request of the secretary 
of the company, who informed the Commission by letter that the car. 
rier has sold all of its floating equipment and has no intention of re- 
suming water carrier service. 





New Orleans Traffic and Transportation Bureau vs. Mississippi Valley 
Barge Line Company 


Embargoes Unreasonable 


By order dated January 26, 1951 in Docket No. 30118, the Inter- 
state Commerce Commission has found that embargoes against services 
on all freight in less-than-bargeloads between, from, to, or by way of, 
all ports served by the Mississippi Valley Barge Line Company, and on 
such freight from New Orleans, La. and Memphis, Tenn. for river move- 
ment beyond by the American Barge Line Company, constitute an un- 
reasonable practice, and has directed the removal of these embargoes. 

The Commission states in its decision that the barge line companies 
are authorized by certificates issued by the Commission to operate as 
common carriers of general commodities, and that ‘‘ Those authorizations 
confer upon the defendants not only the right, but the obligation to per- 
form a complete common carrier service. Such a service includes, among 
other things, the transportation of less-than-bargeload shipments as well 
as bargeload shipments. Failure by a carrier to offer a less-than-barge- 
load service when authority to provide the service is granted clearly is 
in violation of section 305 (a) of the Act.’’ The Commission further 
states: ‘‘An embargo is an extraordinary remedy for the purpose of 
relieving a transportation disability. It can be changed or modified and 
should be a temporary measure which leaves the rate structure undis- 
turbed. * * * Abandonment of service by water carriers does not 
require authorization by the Commission. Abandonment cannot law- 
fully be accomplished, however, by merely issuing an embargo notice or 
cancelling the rates without relinquishment of the authority granted.”’ 





Rail and Barge Joint Rates 
Effective Date Postponed 


By order dated January 19, 1951, the Interstate Commerce Commis- 
sion has postponed the effective date of its order in Docket No. 26712 
from March 1, 1951 to September 1, 1951. The order requires the filing 
of tariffs providing joint rail and barge rates. 

The United States District Court for the Northern District of IIli- 
nois had refused to set aside the Commission’s order, and its action 
was sustained by the Supreme Court of the United States on January 2. 
The Commission said that the work of checking out the routes and rates 
and filing tariffs in compliance with its original order is of such mag- 
nitude that a period of six months should be allowed to permit the car- 
riers to comply with the order. 
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Pan-Atlantic Steamship Corporation 
Proposed Report 


Examiner Frank M. Weaver has issued a proposed report recom- 
mending that Pan-Atlantic Steamship Corp. be authorized to extend its 
service so as to include operations from, to, and between Galveston and 
Houston, Tex., and between those ports and the Atlantic and Gulf ports 
which it is now authorized to serve. 





Complaint Against Connecting Railroads 
Docket No. 30744 


The American Barge Line Co., Arrow Transportation Co., and the 
Inland Waterways Corporation (Federal Barge Lines) have filed a com- 
plaint against the Akron, Canton & Youngstown Railroad Co. and other 
connecting railroads at points along the inland waterways (Mississippi 
River and tributaries) and the Gulf Intracoastal Waterway, alleging 
that ex-barge rates on grain are excessive, unreasonable, unjustly dis- 
criminatory, unduly preferential and prejudicial of traffics, localities, 
transit points and shippers, and discriminatory of them as connecting 
carriers. The complaint states that the said ex-barge rates exceed the 
charges, or divisions of through all-rail rates, which the railroads receive 
for their services in transporting from and to the same points all-rail 
grain from the same origin territory when destined to points on the 
complainants’ routes, or exceeds a charge which fairly represents the 
portion of the through all-rail rates to which the defendant railroads are 
reasonably entitled for the portion of the through all-rail service which 
corresponds to the services rendered by them on ex-barge grain from and 
to the same points, and that the said ex-barge rates are relatively higher, 
transportation conditions considered, than ex-barge and ex-rail rates 
maintained to and from other points similarly located with reference to 
barge line ports of loading or discharge. The complaint requests that 
the Commission prescribe such other rates as it may deem reasonable, 
just, non-preferential, non-prejudicial, and non-discriminatory after due 
investigation and hearing. 





Commodities Between Gulf and Mississippi-Ohio River Ports 
Cancellation of Rates Not Just and Reasonable 


By order dated January 25, 1951 in Investigation and Suspension 
Docket No. 5712, the Interstate Commerce Commission has found that 
schedules proposing cancellation of rates on numerous commodities, in 
bargeloads, between Mobile, Ala., Panama City, Fla., and points grouped 
therewith, served by Coyle Lines, Inc., and ports on the Ohio and Mis- 
sissippi Rivers served by the Mississippi Valley Barge Line, are not just 
and reasonable, and has ordered the schedules canceled and the proceed- 
ing discontinued. 
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St. Lawrence Seaway and Power Project 


President Truman asked Congress, on January 12th, to approve an 
immediate start on the St. Lawrence Seaway and Power Project as a 
part of the rearmament program. In his Economic Message to Congress 
he said that the project is needed to provide a new source of power for 
industries in the Northeast and to help overcome a most serious potential 
shortage of iron ore for steam-producing plants of the Middle West. 
He listed the project as among the long-range steps required to build up 
the Nation’s productive capacity to avoid the danger of being weak at 
some future time. He said the proposed power plants along the St. 
Lawrence are needed as quickly as they can be built or it will be neces- 
sary to place sharp limits on production facilities in the Northeast. 

The House Committee on Public Works has announced that hearings 
on the seaway legislation, which were originally scheduled to begin on 
February 14th, have been postponed, and will now commence on Febru- 
ary 20. Consideration of this program is expected to last for about ten 
days. 





Upper Columbia River Towing Company—Purchase, Etc. 
Application Denied 


The Interstate Commerce Commission has denied the application of 
the Upper Columbia River Towing Company for authority to purchase 
the water-carrier operating rights of the Allman-Hubble Tug Boat Co., 
and has dismissed the supplemental application of A. Leppaluoto, R. S. 
Whaley, and H. A. Dent to acquire control of the operating rights, 
through the proposed purchase. 

In denying the application the Commission stated: ‘‘The proposal 
here is not the purchase of an existing business substituting one carrier 
for another but rather the purchase of bare operating rights, under 
which towing operations were discontinued for a long time and no barg- 
ing operations were conducted, and the institution by vendee thereunder 
of what, in effect, amounts to a new service, in competition with existing 
carriers, unsupported by any evidence from shippers of a need therefor.”’ 





Nantasket Boat Line, Inc. 
New Application 


The Nantasket Boat Line, Inc., of Boston, Mass., has filed an applica- 
tion, Docket No. W-1024, for authority to institute a new operation as 
a common carrier of passengers seasonally between May and September 
of each year, between Boston and Hull, Pemberton, Plymouth, and 
Provincetown, Mass. over regular routes, and also between points and 
places on Massachusetts Bay and Buzzards Bay occasionally, as re- 
quested by chartering parties. The application states that all points to 
be served are wholly within the state of Massachusetts, but that authority 


is requested so that applicant may interchange with overland interstate 
carriers. 
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James H. Coppedge 
Temporary Authority 


James H. Coppedge, doing business as J. H. Coppedge & Co., of 
Jacksonville, Fla., has been granted temporary authority, in Docket No. 
W-1023, to operate as a contract carrier in the chartering of non-self- 
propelled barges to the Foley Lumber & Export Corporation, for use 
by that company in the transportation of its own products between 
Sapelo Island, Ga. and Hilton Head Island, 8S. C., on the one hand, and 
Jacksonville, Fla., on the other. The temporary authority was granted 
on January 31, 1951, and will expire with July 30, 1951. 





Docket No. 29891, Borough of Edgewater, N. Jj., Et Al. 
v. Arcade & Attica Railroad Corporation Et Al. 


Prejudicial Rate Adjustment 


The Interstate Commerce Commission has, upon reconsideration, 
modified its findings in its original report prescribing reasonable rates 
and routes on coastwise, intercoastal, export, and import freight, between 
interior points in official territory and the Edgewater Docks station of 
the New York, Susquehanna & Western Railroad Company at Edge- 
water, N. J., by finding that the assailed rate adjustment is also unduly 
prejudicial and preferential, and that joint rates and through routes 
from and to the points indicated are necessary and desirable in the pub- 
lie interest. Reasonable rates and routes are prescribed, and undue 
prejudice ordered removed. 





Ex Parte No. 161, Filing of Contracts by Contract Carriers by Water 
Petition for Reopening 


By order entered February 10, 1945, the Interstate Commerce Com- 
mission, upon its own motion, instituted an investigation in Ex Parte 
No. 161 to determine whether, for the administration of part III of the 
Interstate Commerce Act, contract carriers by water should be required 
to file with the Commission copies of contracts, charters, or agreements 
with shippers for the transportation of property or other services inci- 
dental thereto subject to part III performed by such carriers, and if 
so, what rules and regulations should be prescribed to govern the filing 
thereof. By order entered February 20, 1946, Division 1 found that 
there was at that time no need to require such filing, and the proceeding 
was discontinued. 

Newtex Steamship Corporation, Pan-Atlantic Steamship Corpora- 
tion, and Seatrain Lines, Inc., all common carriers by water, by joint 
petition requested leave to file petition submitted therewith for reopening 
of the proceeding. The petition for reopening has been accepted and 
filed of record in the proceeding, and the time for filing replies to the 
petition has been postponed from January 31 to March 30, 1951. 


Freight Forwarder Regulation 
By Gites Morrow, Editor 
General Counsel, Freight Forwarders Institute 





I. C. C. Sixty-Fourth Annual Report Deals With 
Forwarder Regulatory Questions 


The 64th Annual Report of the Interstate Commerce Commission, 
covering the period from November 1, 1949 to October 31, 1950, in the 
section relating to the work of the Bureau of Water Carriers and Freight 
Forwarders, cites two sections of part IV of the Act which have caused 
difficulty of administration. The Bureau report concludes that changes 
in the Act are necessary, but specific recommendations for such changés 
are not included in the Commission’s legislative recommendations con- 
tained in the report. 

The two provisions of the law referred to are Section 402(c), con- 
taining so-called exemption provisions for certain types of operations, 
and Section 411(c), dealing with certain proprietary relations. 

On the first point, the Report states, at page 126: 


‘fA large part of the freight-forwarder compliance work re- 
lates to shippers’ associations said to be operating as freight for- 
warders. This phase of the work is in an uncertain state at present 
because of the decision in United States v. Pacific Coast Wholesalers 
Assn., 338 U. 8. 689, decided February 6, 1950. There the Supreme 
Court affirmed the judgment of the District Court for the Southern 
District of California (81 Fed. Supp. 991) enjoining the require- 
ment stated in our report in 269 I. C. C. 504. We had found that 
the Pacific Coast Wholesalers Association was operating as a freight 
forwarder without authority from this Commission and admonished 
it to discontinue such operations. The courts held that the associa- 
tion’s operations were of the character contemplated by section 402 
(c) (1) of the act, exempting from part IV the operations of an asso- 
ciation of shippers in consolidating or distributing freight for its 
members for the purpose of securing the benefits of carload, truck- 
load, or other volume rates. 

‘*A number of associations have been investigated by our staff, 
and in general it is difficult to distinguish between the service which 
a shipper receives from such an association and that provided by 
regulated freight forwarders. In certain instances former princi- 
pals in forwarder businesses have been found to be prominently 
identified with newly established shippers’ associations. In view 
of the conclusion reached by the courts in the Pacific Coast Whole- 
salers case it is difficult effectively to police and deal with opera- 
tions of associations claimed to be exempt under section 402 (c) (1). 
In these circumstances, it would seem desirable to amend the statu- 
tory exemption, making it revocable by this Commission where it 
is found that the group under consideration is not a bona fide ship- 
pers’ association.”’ 
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As to Section 411(¢) the report states, at page 126: 


‘*In past reports we have recommended that section 411 (c) 
of the act be amended to permit certain carrier-forwarder proprie- 
tary relations (now prohibited by that section) upon a showing that 
neither public nor private interests will be adversely affected there- 
by. Various bills have been introduced to effect this reeommenda- 
tion, but none has been brought to a vote. In the absence of such 
amendatory legislation, it is incumbent upon us, and it will be our 
purpose, to take steps to enforce the provisions of that section.’’ 


The decision of the Supreme Court referred to in the foregoing dis- 
cussion of shippers’ associations was summarized at 17 I. C. C. P. Jour- 
nal 523. 

Section 411(c) which, as indicated above, has previously been the 
subject of I. C. C. suggestions for modification, makes it unlawful for 
an officer or employee of a carrier subject to parts I, II, or III of the 
Act to have a personal pecuniary interest in a freight forwarder. The 
Commission instituted a proceeding under this section in 1943 (Ex 
Parte 155), and rendered a decision dealing with certain of the matters 
which it involves (265 I. C. C. 72). Certain types of relationships were 
not dealt with by the Commission, but were deferred for future action, 
and recommendations were made to Congress for changes in the section, 
along the lines indicated above. 





Ex Parte No. 175—Railroad Rate Increase Case— 
Freight Forwarders Intervene 


The I. C. C. has permitted 31 freight forwarders to intervene in 
Ex Parte No. 175, Increased Freight Rates, 1951. The freight for- 
warders, in their petition, asked for ‘‘authority to make such interim 
or permanent increase in rates as the rail carriers may be authorized to 
make.’’ The proceeding, insofar as it relates to ‘‘immediate’’ or ‘‘in- 
terim’’ increases, was set for hearing before Division 2 of the Commis- 
sion commencing February 19, 1951. 





General Ceiling Price Regulation Exempts Common 
Carrier Rates 


The General Ceiling Price Regulation, issued by order of the Di- 
rector of Price Stabilization dated January 26, 1951, contains the fol- 
lowing provision exempting common carrier rates from the requirements 
of the order: 

**Sec. 14. Exemptions and exceptions. This regulation does not 
apply to the following: * * * 

‘*(f) Rates charged by any common carrier or other public 
utility ;’’ 

The words ‘‘or other public utility’’ are not defined. The exemption 
follows the provisions of the Defense Production Act of 1950 (see 17 
I. C. C. P. Journal 977). There is no requirement for the giving of 
notice of increases to the Economic Stabilization Agency in the case 
of common carrier rates. 


Recent Court Decisions 
By WarrREN H. Waener, Editor 





Rail-barge rates lower than all-rail—absence of valid costs—‘‘inherent advantage” 
of all-rail versus rail-barge. 


Alabama Great Southern R. R. Co. v. United States, (Nos. 45, 46, 47 
and 48) 


On January 2, 1951, the Supreme Court sustained the Commis- 
sion’s report and order of July 7, 1948, in No. 26712, Rail and Barge 
Joint Rates, 270 I. C. C. 591, wherein the Commission prescribed 
through routes and joint rates for barge and rail transportation of prop- 
erty on the Mississippi and Warrior Rivers and their tributaries after 
finding such through routes and joint rates to be desirable and necessary 
in the public interest; and wherein the Commission prescribed reason- 
able differentials between all-rail rates and joint barge and rail rates. 
The Supreme Court held that the Commission has authority under Sec- 
tion 307(d) of the Act to prescribe rail-barge freight rates lower than 
those imposed for all-rail freight, notwithstanding the absence of valid 
proof as to the relative costs of the two types of transportation. 

The Court also held that the Commission properly gave controlling 
effect to other factors such as the inferiority of the barge service, ship- 
pers’ statements that they would not use barge service unless it were 
cheaper to do so, the compensatory character of the differentials adopted, 
the willingness of the barge lines to accept lower rates, and the fact 
that elimination of the differentials would curtail competition. 

A contention by the railroads that the rate differentials destroy the 
‘‘inherent advantage’’ of rail traffic is rejected by the Court. Since the 
‘*inherent advantage”’ of rail carriers is superiority of service, the Court 
holds that lower rates for joint rail-barge transportation can have no 
destructive effect upon their advantage. 

Quoting from the decision : 


Much evidence was introduced early in the investigation by both 
the railroads and the barge lines as to their costs of transportation. The 
cost section of the Commission made a study of relative costs for the 
period 1933-38 and concluded that rail-barge operating costs were greater 
than all-rail operating costs, due largely to the costs of added terminal 
handling operations. In its report the Commission stated that no useful 
purpose would be served by making a finding as to relative all-rail and 
rail-barge costs in the period covered by the study, because since that 
period there had been radical changes in the conditions affecting cost 
of transportation service by barge as well as by rail. And after review- 
ing other factors bearing on costs of operation, the Commission con- 
cluded : 


**In the face of these facts we cannot find that at the present 
time there are demonstratable economies in barge-rail transporta- 
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tion on the Mississippi River and its tributaries, including the War- 
rior, which from the standpoint of cost of service would justify 
differentials.’’ 270 I. C. C. at 606. 


Appellants’ primary contention is that the Commission could not 
prescribe reasonable differentials between all-rail rates and joint rates 
in connection with the water carriers without proof of lower cost of the 
rail-barge service. Since the Commission had no valid proof as to the 
relative costs of the services, appellants insist that the Commission’s 
order is arbitrary and capricious and its conclusions that the differen- 
tials are ‘‘justified as reasonable’’ and ‘‘necessary and desirable in the 
public interest’’ are not supported by substantial evidence and essen- 
tial findings. This, it is contended by appellants, is apparent on the 
face of the Commission’s report, so that it is not necessary for us to 
examine the evidence before the Commission. 

The case will perhaps be better understood by an illustration of 
how the order operates. Assume 


Tilinois Central local rate New Orleans to Cairo, IIl. ................ $1.00 
Big Four local rate, Cairo to Cleveland, Ohio .............:sscssesees 1.00 
Illinois Central-Big Four joint all-rail rate, New Orleans to 
SEEIITUIITEE  sstnesiniebinnsinttniinnonunncnninnieniabennsantenssinnmmiiasdiniesmnsnienianain 1.60 
The joint all-rail rate of $1.60 is divided as follows: 
Tilinois-Central, New Orleans to Cairo ............ccsscsscseeseesseeseeneees .80 
ee ee, SI Be GIG eesesrrcseersnecenessnrmnsnincenenensenrans .80 
Assume a prescribed differential Of .............ccccscsccsssccsssccesccsscsesssseessees .20 
Deduct the differential of $.20 from the $1.60 joint all-rail 
rate and the joint Darge-rail rate is ........ccccssccessceesseeeseceeees 1.40 


The $1.40 barge-rail rate is divided between the rail and barge 
carriers as follows: 


ey , Cah WO I ciinceccttininntninsniinsnepintinnanciiacntinainamieciainn .80 
CR Ce Br CIR acne insincere rerstsisnnviesnnianesiwntaicinnes .60 


The local situation, New Orleans to Cairo, then, is: 
On Illinois Central : 


RII I TIONS cssninstcetreeinanenatimsenatinntiniannnianeentbineaienenelanttiiints 1.00 

Division of $1.60 joint all-rail rate ..............ccsscsscesceseeseesseeseeeeees 80 
On the barge line: 

i I isiittcicieesicsencenaslignaiatvninnvesisegniiiebibdiinsiuilaipieilaiie .80 

Division of $1.40 barge-rail rate ...............ccsccscssscssscssesesssseseesees .60 


All-rail rates are not disturbed and no question of their being com- 
pensatory is raised. The differentials fixed by the Commission are ap- 
plied to the presently-existing all-rail rates to compute the prescribed 
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joint rail-barge rate. If an all-rail rate should be modified, the differ- 
ential would not automatically attach to the new all-rail rate; the joint 
rail-barge rate would remain as now prescribed (subject to indepen- 
dent modification, of course). It is apparent that the barge line absorbs 
all the differential. A railroad carrier always gets the same amount 
for its leg, e. g., Big Four, Cairo to Cleveland (see illustration, above), 
of a joint movement, whether the joint movement is all-rail or rail-barge. 
The railroad connecting with the barge carrier in a joint rail-barge move- 
ment is as appellants admit, never hurt. ‘‘It is not the rail lines with 
which the barge lines connect which object to these unjustified differen- 
tials. It is the rail lines with which the barge lines compete,’’ say ap- 
pellants. In short, the railroads complain of competition. 

First. Appellants’ attack upon the ground that the order gives a 
competitive advantage, not justified because not supported by a finding 
of lesser cost of barge service, is not persuasive. Admittedly, barge 
service is worth less than rail service. It is slower, requires more han- 
dling and entails more risk. A shipper will pay only what the service 
is worth to him. The shippers’ evidence, the Commission found, indi- 
cated a fairly unanimous view that the principal worth to them of ship- 
ping by barge was the saving in transportation expense which it offered. 
The Commission is not bound to require a rate as high for the inferior 
as for the superior service. To do so would certainly destroy the prin- 
cipal worth of the inferior service and send all freight to the railroads; 
practically, there would be no competition between the different modes 
of transportation. 

Neither the Commission nor this Court has held that lesser cost of 
service is a finding without which the Commission may not fix a charge, 
division of rate, or differential! On the other hand, the considerations 
just discussed were rightly taken into account by the Commission. We 
must not lose sight of the fact that the Commission has the interests of 
shippers and consumers to safeguard as well as those of the carriers. 
Ayrshire Corp. v. United States, 335 U. 8. 578, 592. The accommoda- 
tion of the factors entering into rate structures, including competition, 
is a task peculiarly for the Commission. Id., at 593; United States v. 
Pierce Auto Lines, 327 U. S. 515, 535-536. 

A carrier may, if it deems it advantageous, voluntarily accept a rate 
yielding a low return. Baltimore & O. R. Co. v. United States, 298 
U. S. 349, 379. The Commission may permit it to do so if satisfied that 
the rate is compensatory, fair and reasonable, and in the public interest. 
Id., at 358. Appellants intimate that the rates fixed are not compen- 
satory with respect to the barge lines, and that the Commission knew 





1 Both the Commission and this Court have tony ~~ any thought 
that costs would be the controlling factor in rate makin New York v. United 
States, 331 U. S. 284, 331; Baltimore & O. R. Co. v. Eid an 298 U. S. 349, 
359; Louisiana Public Service Commission Vv. oo & N. O. R. Co., 284 U. S. 125, 
132; Charges for Protective Service to Perishable Frei bt, 241 1.C.C. 503, 510-511; 
Proposed Lake Erie-Ohio River Canal, 235 |. C. C. 753, 761; Lighterage Cases, 203 
I. C. C. 481, 510; West Coast Lumbermen’s Assn. Vv. Akron, C. & Y. R. Co., 183 
Loe 191, 198-199; Baltimore Chamber of Commerce v. Ann Arbor R. Co., 159 
1. C. C. 691, 696-697. 
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they were not compensatory. We disagree. The barge lines in the in- 
stant proceedings represented to the Commission that the differentials 
which they had proposed, and which were thoroughly examined and 
considered by the Commission in the light of the railroads’ criticisms, 
were compensatory. From the Commission’s report it appears that it 
substantially adopted the proposals of the barge lines. In any event, 
it is not apparent from the report that the Commission substantially 
exceeded these recommended differentials or was not warranted in adopt- 
ing them. We conclude that the differentials fixed were considered by 
the Commission to be compensatory. 270 I. C. C. at 612, 613-617. If 
the rates obtained by the barge lines after applying the differentials 
are deemed to be less than relevant costs, a rate hearing is the proper 
proceeding to rectify prejudice flowing therefrom. 

Here then, the barge lines, in order to protect the sole advantage 
of their service to the public, are willing to accept less for their inferior 
service than rail carriers receive for superior service. Competition was 
adjudged by the Commission to be worth preserving. That judgment 
was legitimately rested on relevant factors other than lesser cost of 
service. There is no provision in the statute making relative costs of 
rail and water carriers the sole and controlling consideration in estab- 
lishing joint rates. Indeed, the statute makes no mention of such costs 
at all. We do not say that relative costs when properly supported by 
evidence are not a matter to be considered, but we cannot say that the 
absence of that factor is fatal. 

With respect to appellants’ argument that the inferior barge service 
cannot be given at a lower rate than the superior without a finding that 
the inferior costs less than the superior, we note further that even if 
rail costs were no more than barge costs it would not follow that barge 
rates must be as great or greater than the rail rates. The rail rates 
may be too high. From their arguments, it appears to be the purpose 
of the railroads to eliminate the differentials, and thus, competition, not 
by reducing the all-rail rates but by increasing the rail-barge rates. 
The observation of Judge Lindley for the District Court is pertinent: 
“Of course, if the railroads were petitioning the Commission for a 
reduction in all-rail rates, proof of lower operating costs might well 
warrant such a reduction, but it is difficult to see how the lower costs 
of the railroads, if satisfactorily proven, would warrant an increase in 
the rates of a competitor.’’ 88 F. Supp. 982, at 987. 

Second. It has been contended by appellants that without a find- 
ing or any evidence to support a finding that barge costs are lower than 
rail costs, there is no basis for the Commission’s order other than the 
Commission’s determination that its order is in accordance with general 
expressions of congressional policy. It is apparent from the Commis- 
sion’s report that it gave careful consideration to numerous expressions 
of congressional policy. See particularly, 270 I. C. C. at 609-613. This 
it was in duty bound to do. But it is also apparent, as we have already 
indicated, that the Commission gave careful consideration to other 
factors—factors such as the tremendous loss of traffic to the barge lines 
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due to a loss of interchange traffic; the inferiority of the barge service; 
the shippers’ testimony to the effect that they would not use barge 
service unless it were cheaper to do so; the compensatory character 
of the differentials adopted ; the willingness of the barge lines to accept 
rates yielding low returns; as well as the fact that elimination of the 
differentials would curtail competition, and that this would negate sup- 
port, financial and otherwise, which Congress had given Federal while 
it pioneered in the field of barge transportation. 

Third. Appellants also contend that the prescription of differen- 
tials in this proceeding deprives them of their inherent advantages con- 
trary to the National Transportation Policy. They point to I. C. C. v. 
Mechling, 330 U. S. 567, as having established the principle that the 
lower costs of the barge carrier there involved was an inherent advan- 
tage, and that the Commission had no discretion to approve a rate 
structure which would reduce such advantage. They argue that the 
‘*fair and impartial regulation’’ called for by the National Transpor- 
tation Policy demands that the rule of the Mechling case be applied 
impartially to protect the ‘‘inherent advantage’’ of the rail carriers here. 

In the Mechling case, the Commission had fixed a rate for trans- 
portation of wheat east by rail from Chicago at a rate higher if it 
arrived in Chicago by barge than if by rail or lake. This was a plain 
ease of discrimination. There were different rates provided for equal 
service without any showing that any additional service was rendered 
for the additional charge. Here the question is whether the barge lines 
may charge less than the railroads for the different service they render. 
There is no unlawful discrimination here as there was in the Mechling 
ease. The differentials providing a lower rate for barge service do not 
constitute an ‘‘unjust discrimination’’ by express proviso of § 305 (c) 
of the Act. 54 Stat. 935, 49 U. S. C. § 905 (ce). 

The joint rail-barge rates prescribed neither ignore nor destroy 
the inherent advantage of rail traffic. The ‘‘inherent advantage’’ of 
rail carriers shown here is superiority of service. The joint rail-barge 
rates do not fail to reflect this ‘‘inherent advantage’’ for the same 
reason that a man who wishes to ride quickly and comfortably buys a 
Pullman ticket on a fast train instead of a coach seat on a ‘‘milk run’’ 
train. No one would contend that fixing a lower price on the ‘‘milk 
run’’ train seat fails to preserve the superior accommodations offered by 
a Pullman space. Each mode of transportation satisfies the needs and 
wants of some customers. It is for the customer to decide which mode 
satisfies his circumstances. 

Fourth. As to the contention of appellants that the Commission’s 
order is not supported by essential findings of fact, § 14 (1) of the 
Interstate Commerce Act, 49 U. S. C. § 14 (1), does not require the 
Commission to make detailed findings of fact except in a case where 
damages are awarded. Manufacturers R. Co. v. United States, 246 
U. S. 457, 487, 489-490. The statute requires the Commission only to 
file a written report, stating its conclusions, together with its decision 
and order. This the Commission did, and the essential basis of its judg- 
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ment is sufficiently disclosed in its report. Of course § 14 (1) does not 
relieve the Commission of the duty to make the ‘‘basic’’ or ‘‘quasi- 
jurisdictional’’ findings essential to the statutory validity of an order. 
Florida v. United States, 282 U. S. 194, 215; United States v. Baltimore 
& O. R. Co., 293 U. S. 454, 464-465. And the basic findings essential to 
the validity of a given order will vary with the statutory authority in- 
voked and the context of the situation presented. E. g., United States 
v. Pierce Auto Lines, 327 U. S. 515; North Carolina v. Umted States, 
325 U. S. 507; Yonkers v. United States, 320 U. S. 685; United States 
v. Carolina Carriers Corp., 315 U. S. 475. Here the Commission found, 
in conformity to the statute invoked, . . . that the differentials pre- 
scribed are ‘‘justified as reasonable’’ and ‘‘necessary and desirable in 
the public interest.’’ And ‘‘the report, read as a whole, sufficiently 
expresses the conclusion of the Commission, based upon supporting data 
”? United States v. Louisiana, 290 U. 8. 70, 80. Enough has been 
“put of record to enable us to perform the limited task which is ours.’ 
Eastern-Central Assn. v. United States, 321 U. S. 194, 212. 

Appellants in Nos. 46, 47, and 48, were permitted to intervene in 
the District Court as parties plaintiff. They represent various com- 
mercial interests allegedly affected adversely by the order of the Com- 
mission. The only point urged by these appellants not answered in 
No. 45 is that the order gives a preference to the port of New Orleans 
over certain ports of Georgia and Texas, in violation of Art. I, § 9, 
el.6 of the Federal Constitution. 

This Court in Louisiana Public Service Commission v. Texas & 
N. O. R. Co., 284 U. S. 125, 131, answered such a contention in the fol- 
lowing language: 


‘‘The clause of the Constitution invoked is: ‘No Preference 
shall be given by any Regulation of Commerce or Revenue to the 
Ports of one State over those of another; Nor shall Vessels bound 
to, or from, one State, be obliged to enter, clear, or pay Duties in 
another.’ The specified limitations on the power of Congress were 
set to prevent preference as between States in respect of their ports 
or the entry and clearance of vessels. It does not forbid such dis- 
eriminations as between ports. Congress, acting under the com- 
merce clause, causes many things to be done that greatly benefit 
particular ports and which incidentally result to the disadvantage 
of other ports in the same or neighboring States.’’ 


If preference there is to New Orleans, it is geographical and not 
by act of the Commission. ‘‘The law does not attempt to equalize for- 
tune, opportunities or abilities.’’ J.C. C.v. Diffenbaugh, 222 U. S. 42, 46. 
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Eggs are exempt in one direction even though regulated commodities move in the 
other direction in the same truck. 


Interstate Commerce Commission v. Service Trucking Co., Inc. (No. 
10,255) 


On January 11, 1951, the United States Court of Appeals for the 
Third Circuit, held that a motor carrier may handle exempt eggs in one 
direction even though regulated commodities move in the other direction 
in the same vehicle. 

Quoting from the decision: 


Appellee trucking company transports dressed poultry from Dela- 
ware, Maryland and Virginia to the middle west. It holds a certificate 
of convenience and necessity from the Commission for that kind of 
operation. It is the transporting of shell eggs by those trucks on their 
return trips which gives rise to the present dispute .. . 

Appellee was upheld by the district court in its contention that the 
exemption applied to its trucks because they were not used at the same 
time to transport commodities not listed in the critical section. Appellee 
had also defended on the ground that the dressed poultry which it 
transported on its outbound trips was not a manufactured product of 
an agricultural commodity, and therefore that the entire transportation 
involved was in the exempt class. The Department of Agriculture ap- 
pears on this appeal as amicus curiae in support of that argument. The 
point was not passed upon below and need not be considered by us as 
we are in accord with the result reached by the District Judge, which, 
in effect holds that the exemption applies unless the carrier who trans- 
ports agricultural commodities also transports manufactured products 
thereof at the same time in the same vehicle.* 

The appellant says that its construction of the statutory exemption 
provision is supported by the following: the legislative history of that 
provision; prior interpretations by the appellant; the rule for adoption 
by the courts of administrative interpretations of a regulatory agency; 
acquiescence by Congress in the appellant’s interpretation of Section 
303 (b) (6); and the rule for strict construction of exemptions from the 
general applicability of remedial statutes. Finally, appellant attempts to 
distinguish J. C. C. vs. Dunn, 5 Cir., 166 F. (2d) 116, the only reported 
appellate case in point and relied upon by the lower court in its decision. 

Though the intent of Congress seems to have been ‘‘ * * * to free 
the transportation interstate of the favored commodities, particularly 
agricultural products, from the general regulation of interstate com- 
merce by the Commission except as to fitness of drivers and trucks,’” 
the legislative history of the provisions does not pinpoint our specific 
issue. We agree, however, that the interpretation sought by appellant 
“© @ * © jis so unreasonable and so crippling * * * to the free 
interstate carriage of the privileged commodities, and even contrary to 





2 For the district court opinion see 91 F. Supp. 533. 
C. C. vs. Dunn, supra, p. 118. 
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the general policy of the legislation, that it cannot be the true legisla- 
tive intent.’’® 

The Commission cites a number of its decisions in which it has con- 
strued the particular statutory exemption, all prior to the judgment 
appealed from and all contrary to that judgment. It contends that 
under the principle which entitles settled contemporaneous administra- 
tive rulings to great weight the district court should have reached an 
opposite conclusion. However, as said by Judge Kirkpatrick in his fine 
opinion below, ‘‘ * * * where the question is not wholly dependent 
upon matters within the expert, technical or statistical field in which 
the regulatory body is preeminently qualified to judge, but which 
primarily involves jurisdiction, the force of the administrative rulings is 
less than it would otherwise be.’’ In J. C. C. vs Dunn, supra, the court 
doubted that the same interpretation contended for in the instant appeal 
was ‘‘ * * * @ settled construction by the Commission entitled to 
great weight [but] even if there be such, we may not follow it if clearly 
wrong.’’ (p. 117). And we agree with the conclusion of that opinion in 
respect to the all important phrase of the exemption reading ‘‘are not 
used in carrying any other property.’’ The opinion says, pages 117, 
118, ‘‘What then do the words ‘are not used in carrying any other 
property’ mean? They are in the present tense which ordinarily im- 
parts present action. They do not mean ‘have not in the past been used 
and will not be used in the future’. We should not write that meaning 
into them without good reason. It is true that the present tense may 
signify habitual action, but that meaning is not contended for by the 
Commission. Its contention is that a single use at any time of a truck for 
the carriage of ‘other property’ for hire excludes the truck from the 
exemption, we suppose so long as its ownership is unchanged.’’* 

We think the Commission decisions interpreting 203 (b) (6) of the 
Act are clearly wrong. In this connection, it should be pointed out 
that the Commission itself has not invariably adhered to a narrow con- 
struction of the portion of the Act in question. The Commission has 
held that ‘‘if such vehicles are not used, by the person who is conduct- 
ing the operation, in carrying any other property, or passengers, for 
compensation,’”> the exemption is available to the operator who seeks 
to transport only unprocessed agricultural products. Applying that 
finding to the case at bar, it would mean that appellee could obtain the 
benefit of the exemption if he leased his trucks to another certified car- 
rier for the transportation of the alleged ‘‘manufactured products.’’ 

After discussing this problem, Commissioner Lee, in his Newton 
dissent, supra, p. 793 said, ‘‘I believe that the correct interpretation of 
these provisions of the act is that all transportation, in interstate or 
foreign commerce, of ‘livestock, fish (including shell fish), or agricul- 
tural commodities (not including manufactured products thereof) ”* per- 





31. C. C. vs. Dunn, supra, p. 118. 

* For a good discussion of the meaning of the disputed proviso see dissentin 
opinion in Lester C. Newton Extension of Operations—Frozen Foods, 43 M. C. 
787, at p. 793. 

5 John H. Monroe Common Carrier Application 8 M. C. C. 183. See also, 
Newman wy Carrier a 44 M. C. C. 190. 

649 U. S. C. Section 303(b) (6) 
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formed with motor vehicles on which no other commodities are trans- 
ported for compensation at the same time falls within the exemption 
regardless of who controls and operates such vehicles.’’ We . 

Appellant asserts that, after the amendment of the Act on June 29, 
1938, which inserted the language in question and prior to the subse- 
quent revisions of the Act, it had, on numerous occasions, applied the 
sought for interpretation of the section. From this premise the Commis- 
sion argues that Congress’ failure to amend the Act to affect the Com- 
mission construction amounts to an acquiescence by Congress in the 
Commission’s viewpoint. But, as said in J. C. C. vs Columbia Broad- 
casting System, 311 U. 8S. 132, 137, ‘‘We are not, however, willing to 
rest decision on any doctrine concerning the implied enactment of a ju- 
dicial construction upon reenactment of a statute. The persuasion that 
lies behind that doctrine is merely one factor in the total effort to give 
fair meaning to language.’’ The situation in that matter concerned the 
contention that the construction given a statute in a Court of Appeals 
opinion was impliedly enacted by Congress when it passed new legisla- 
tion on the specific point at issue. We see no reason why a different 
conclusion as to applicability of the suggested rule should be reached on 
the instant facts. 

The Commission advances the doctrine requiring strict construction 
of exemptions to general regulations as a reason for adopting its inter- 
pretation. This rule should not be applied to defeat the intent of the 
law. It did not deter the Dunn Court from reaching its conclusion. 

The suggested distinction of the Dunn decision from the present 
appeal is not sound. The principal ground for such distinction rests on 
the proposition that the Fifth Circuit case was an action by the Com- 
mission to remove from the exemption a carrier transporting agricultural 
goods in interstate commerce and manufactured commodities in intra- 
state commerce. But the court did not base its opinion on the fact that 
Dunn’s carriage of manufactured commodities were intrastate. The 
language covering the interpretation of the statute already cited was 
the foundation of the Dunn decision. 

Nor does appellant’s own citation of legislative history sustain the 
distinction it seeks, for it is there shown that the Commission attempted 
to secure legislation which would not debar from the exemption those 
vehicles carrying other property or passengers in intrastate commerce. 
The language which it was said would accomplish this purpose was left 
out of the legislation as enacted. 

The judgment of the District Court will be affirmed. 
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O. Regulation 13. 
06. Commission Jurisdiction -. 
al 

The carriage of raw milk, empty containers therefor on return, and “ordinary missic 
livestock” is within the exemption provided by section 203(b) (6) of the Act. MC-5 
— Miller Common Carrier Application, not to be printed, Jan. 18, 195], aa 

iv. 5. 

Frozen fruits: and vegetables are not — the meaning of “fruits and vege- abanc 
tables” but are “manufactured products” eine authority for transportation, prope 
citing 43 M. C. C. 787, 789. MC-68618, Sub 10, Los Angeles-Seattle Motor Express to ful 
Extension—General Commodities, not to be printed, Dec. 26, 1950, Div. 5. Extet 

Where carriers elect to publish rates only to and from the border on interna- 
tional traffic, instead of participating in joint through international rates, citin 
mM 1.0 Cc 488, the Commission has no jurisdiction over foreign rates not part o of 19 
such a joint — rate. No. 30371, Hoffman-Taff, Inc. v. St. Louis-San Francisco . 
Ry. Co., ........ A ae , Dec. 20, 1950, Div. 3. ( 

Where U. S. railroads exercise the alternative right of publishing joint inter- purst 
national rates, they become jointly and severally liable for unlawfulness, citing 155 to a 
1. C. C. 488, and are liable for full —— due, citing 148 I. C. C. 533, distin- “con 
guishing 264 I. C. C. +" No. 29924, Buckerfield’s Ltd., v. A. T. & S. F. Ry. Co, marl 
SB | 1. C.C. ......., Jan. 8, 1951, Commission. citin 

Corporation formed by sroup of motor carriers to perform lump-sum contracts ratio 
for dismantling and assembling, rigging, moving and erecting of plants, buildings 
and heavy machinery, with transportation limited to individual shipments incident 
thereto, is not a freight forwarder, citing 260 I. C. C. 498, 499, nor a broker, citing 
8 M.C. C. 211. FF-206, Riggers and Erectors Service Corporation Freight For- 
warder Application, ........ OR cog ili , Dec. 20, 1950, Div. 4. 

21. 
and 
07. Administrative Procedure Mol 

Where petition for reconsideration of plan of securities modification pursuant 195) 
to Sec. 20b suspended period for filing assents, assents received more than six 
months after original submission were properly received, and in absence of showing MC 
of irregularity in obtaining assents, modification approved. F. D. 16250, Boston & Di 
Maine Securities Modification, ........ Ke oh, eee , Jan. 23, 1951, Commission. ” 

A pending application for authority similar to that granted in a competitor's del 
application filed later is not prejudiced thereby, nor will a grant of similar authority 4. 
to another carrier subsequent to issuance of recommended report alter Division 5 ’ 
decision on exceptions thereto. ig ag Sub 3, Eastern Motor Express Extension 
--Regular Routes, not to be printed, Jan. 4, 1951, Div. 5 = 

ee: Tn and regulations governing transfers of rights to operate prescribed under aut 

Sec. 212(b) do not apply to Sec. 5 proceedings. MC-F-4457, Emery Transp. Co.— ” 
Purchase-Gordon, a he ae , Jan. 8, 1951, Div. 4. 

Where an order for further hearing does not restrict evidence to be received, Mi 
any pertinent evidence may be admitted. MC-110045, Marcello Contract Carrier 


Application, not to be printed, Jan. 22, 1951, Div. 5. 


10. Carriers 
11. Type of Carriers. See O06.—Commission Jurisdiction. 


Specialization in the form of exclusive service in the interest of a particular 
shipper or limited number of shippers a distinguishing characteristic of a contract 
carrier. MC-35893, Sub 1, Blackwood Extenston—Battery Boxes, ........ — et x 
, Dec. 19, 1950, Div. 5. 
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13. Carrier Status. 


Where carrier is conducting authorized dual operations subject to restriction, 

alternate route and off-route authority grant by joint board is reopened on Com- 
mission’s motion for purpose of imposing similar restriction on new grant. 
ee ~_, 6, -_ ’s Express, Extension—Alternate Routes, not to be printed, 
an. 5, , Lav. 5. 
Unintentional past unauthorized common carrier operations which have been 
abandoned do not show a lack of fitness to perform contract carrier operations here 
proposed where grant of application would be merely territorial expansion incident 
to furnishing more complete service. MC-107640, Sub 6, Midwest Transfer of Illinois 
Extension—St. Louis, not to be printed, Jan. 8, 1951, Div. 5 


19. Valuation. 


Current worth is measure of minority stockholders’ interest in company merged 
pursuant to Sec. 5(2), citing 334 U. S. 182, 267 I. C. C. 207, and same test applies 
to acquisition of franchises, rights and properties. Current worth is in terms of 
“commercial value,” citing 84 I. C. C. 113, 175 I. C. C. 65, which, in absence of a 
market for securities, is based on proportionate contribution to system earnings, 
citing 242 I. C. C. 197, 210, after current taxes, multiplied by current price-earnings 
ratio of comparable securities. F. D. 16167, Southern Railway Company Purchase, 
a ae , Dec. 5, 1950, Div. 4. 


20. Franchises 
21. Necessity. See 82.—Control or Affiliation. 


Need for armored car services of intrastate carrier from Philadelphia to N. J. 
and Delaware points in 75 miles radius thereof basis of grant. MC-111103 Protective 
al ~~ Company Contract Carrier Application, not to be printed, Jan. 22, 
1951, Div. 5. 

Denied, to the extent that there is nothing in nature of commodities to prevent 
successful interchange of freight, nor unreasonable delay resulting therefrom. 
—- Sub 2, Ellis Extension-Hendricks, Minn., not to be printed, Jan. 2, 1951, 

iv. 5. 

Where trend of shipper’s customers is to reduce inventory and demand quicker 
delivery, authority granted in order to provide single line service. MC-107323, Sub 
14, Gilliland—Extension—Streator, Ill., not to be printed, Jan. 4, 1951, Div. 5. 

Absence of present motor carrier service and need of shippers for expeditious, 
small-quantity service on bulk petroleum pene basis of grant of contract carrier 
authority. MC-102138, Sub 16, Refiners Transport—Extension—Pana, Ill., not to be 
printed, Jan. 2, 1951, Div. 5 

Desire of shipper to abandon private carriage and desire of another to enter 
new market area basis of grant of common carrier bulk petroleum authority. 
ee _ 14, Ward Extension—New Mexico Origins, not to be printed, Jan. 
2, 1951, Div. 5. 

Need of shipper for service in order to maintain competitive position basis 
of grant. MC-43169, Sub 4, Oakleaf Extenston—New York Counties, not to be 
printed, Jan. 8, 1951, Div. 5 

Need of theatre operators for expedited film delivery basis of grant in absence 
of adequate existing service. MC-109743, Sub 2, Film Transportation Co. Extension 
—Maine, not to be printed, Dec. 29, 1950, Div. 5. 

Denied, to extent that granting of application would divert truckload traffic 
from established motor carrier having experience and equipment meeting shippers’ 
needs. MC-1441, Sub 9, Merrill Extension—Houston, Texas, not to be printed, 
Dec. 29, 1950, Div. 5. 


A future need contingent upon events which may or may not occur is not a 
basis for grant of a MC-42261, Sub 29, Langer Transport Corp. Extension 


—Petroleum Wax, not to be printed, Jan. 8, 1951, Div. 5 
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Rule that carrier is entitled to follow traffic to new origins does not apply where 
no loss of traffic has yet occurred and possible loss is speculative. MC-64932, Sub 80, 
Rogers Cartage Extenston—Mt. Vernon, Ind., not to be printed, Jan. 2, 1951. 

Need of shippers of small shipments of salt and grain in western states basis 
of grant of authority. MC-49504, Sub 6, McCue Extension—W yoming, not to be 
printed, Dec. 28, 1950, Div. 5. 

A shipper’s desire for single-line service which may in some instances be less 
expensive is not alone sufficient to support a proposed service. MC-107822, Sub 19, 
Wright Extension—Sugar, not to be printed, Jan. 8, 1951, Div. 5 

Where grant would result only in territorial expansion of presently authorized 
operation to meet needs of shipper, authority granted. MC-107640, Sub 10, Midwest 
Transfer Co. of Illinois Extension—Paper and Paper Products, not to be printed, 
Dec. 4, 1950, Div. 5 

Lack of single-line service not basis for grant of authority in absence of other 
showing of convenience and necessity. MC-107373, Sub 16, Gilliland Extension— 
Connecticut, not to be printed, Jan. 8, 1951, Div. 5. 

Granted, where requested authority will close gap in presently authorized opera- 
tions and will reduce transit time between points presently served. MC-106465, 
Sub 4, Smith Extension—Orange, Va., not to be printed, Div. 5 

The fact that one of two applicants is also a partner in a supporting shipper 
which would result in other shippers depending upon competitor for transportation 
considered in granting authority to other applicant. MC-104403, Sub 12, Capital 
— Extension—Laurel and Meridian, Miss., not to be printed, Jan. 5, 1951, 

1V. 

Where applicant’s proposed service will largely duplicate existing adequate 
service, application denied on ground of policy of avoiding destructive competition 
where present facilities are reasonably adequate. The holding of comparable intra- 
state authority is not conclusive of public convenience and necessity. MC-2890, 
eA * : oon Buslines Extension—Birmingham, Ala., not to be printed, Dec. 13, 

, Div. 5. 

Need of midwestern shippers of meat and related products for singleline expe- 
dited service to east basis of grant where other shippers have similar service avail- 
able and rail transit time is longer. MC-110193, Sub 13, Safeway Truck Lines, 
Extension—Minnesota, not to be printed, Dec. 18, 1950, Div. 5 

The fact that a shipper feels existing certificated motor carrier rates are un- 
reasonable is no basis for grant of authority to carrier previously serving shipper 
in unauthorized operations at lower rates. MC-111924, Milan Common Carrier 
Application, not to be printed, Dec. 29, 1950, Div. 5. 

Right of existing carriers to handle available traffic as able basis of denial where 
present service is not inadequate. Mere preference for applicant’s service is not 
—— -s 11584, Clapham Contract Carrier Application, not to be printed, Dec. 

4 , Div. 5. 

Need of shippers for single line service on shelled or unshelled pecans and 
peanuts to avoid damage in handling and need for shorter transit time basis of 
grant, with Commissioner Lee concurring specially on ground that pecans and 
peanuts are within agricultural products exemption of section 203(b)(6). MC- 
nang Frolkis Extension—Petroleum Products, not to be printed, Dec. 21, 1950, 

iv. 5. 

Where only motor carrier protestant can provide service for which authority 
is sought only by tacking two certificates at a point under exclusive control of 
military authority, and consent of military authorities is not shown, certificate 
granted. MC-104347, Sub 75, Leaman Transportation Corp. Extension—Virginia, 
not to be printed, Dec. 20, 1950, Div. 5. ; 

Need of shippers for prompt furnishing of transportation and shorter transit 
time due to deterioration of products basis of grant of authority to carry certain 
liquid commodities. MC-92983, Sub 28, Eldon Miller, Inc., Extension—Liquid Com- 
modities, not to be printed, Dec. 21, 1950, Div. 5. 

Where construction of refinery and pipeline results in diversion of traffic, carriers 
allowed to follow traffic to new origins, citing 19 M. C. C. 637. Williams, Inc., 
Extension—Boise, Idaho, not to be printed, Dec. 27, 1950, Div. 5. See also Bookshnis 
Extension—Boise, Idaho, not to be printed, Dec. 27, 1950, Div. 5. 
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While carriers are entitled to follow diverted traffic to new origins, citing 20 
M. C. C. 759, where such diversion is temporary, public convenience and necessity 
must be shown for proposed permanent operations. Williams, Inc., Extension— 
Salt Lake City, not to be printed, Dec. 21, 1950, Div. 5 

Where present motor carrier service is ‘adequate through interchange, application 
of contract carrier to perform common carrier service over substantially same 
route is denied. “A mere convenience cannot properly form the basis for a grant 
of authority.” MC-111259, Genbro Forwarding Co. Common Carrier Application, 
rot to be printed, Dec. 20, 1950, Div. 5. 

Authority for initial movements of automobiles by truckaway granted where 
interveners lack authority to perform service needed. MC-109772, Sub 4, Robertson 
Truck-A-Ways Extension—Los Angeles County, not to be printed, Dec. 29, 1950, 
Div. 5. 

Application denied in absence of showing of need for service and availability of 
potential traffic. MC-111768, Blanchard Contract Carrier Application, not to be 
printed, Dec. 29, 1950, Div. 5. 

Lack of storage space at steel plant and need for service basis of grant of 
contract carrier authority to areas not served by protestants. MC-88299, Sub 6, 
McQuaide Extension—Jobnstown, Pa., not to be printed, Jan. 8, 1951, Div. 5. 

On reconsideration destination area of contract carrier authority limited to 
points presently served by shippers on ground that previous approval of wider 
destination area was based on excessive weight being given to prospective or future 
need for proposed service. MC-109447, Refrigerated Transit Contract Carrier Ap- 
plication, fk , Jan. 8, 1951, Commission. 

Denied, in absence of showing of inadequacy of present service and likelihood 
that proposed common carrier service would be in conjunction with applicant’s 
present private carrier operations. MC-104020, Sub 1, Bradshaw Common Carrier 
Application, not to be printed, Jan. 9, 1951, Div. 5 

Denied, where applicant fails to meet burden of showing need for proposed 
service and inadequacy of present service. MC-94201, Sub 30, Bowman Extension— 
Four States, not to be printed, Jan. 9, 1951, Div. 5. 

Denied, where public need is not established and present service is not inade- 
quate on ground that existing carriers are entitled to all traffic they can handle 
adequately. MC-94201, Sub 29, Bowman Extension—Canned Goods, not to be 
printed, Jan. 9, 1951, Div. 5. 

A rate structure which is not satisfactory to shippers is not a basis for the 
introduction of a new carrier into the field. MC-52869, Sub 6, Balsam and De 
France Extension—South Dakota, not to be printed, Jan. 18, 1951, Div. 5. 

Alternate route operation which would aggravate unbalanced traffic flow of com- 
petitor and place applicant in much better competitive position held to be new 
service requiring proof of public convenience and necessity. MC-106049, Sub 12, 
Atlanta-New Orleans Motor Freight Extension—U. S. 90 to Pensacola, M.C.C 

, Jan. 17, 1951, Div. 5. 

~ Owing to postponement of effective date of order in Ex Parte MC-37, 48 M.C.C. 
418, wherein it was held that carrier’s authority to serve municipality extends to 
commercial zone thereof, applications for extension of authority to include com- 
mercial zone are still required. MC-38383, Sub 3, Glenn Cartage Co. Extension— 
Buffalo, Detroit and Cleveland, not to be printed, Jan. 12, 1951, Div. 5. 

Denied, where existing virtual monopoly of sightseeing special operations was 
found not to be adverse to public interest in 45 M. C. C. 555, and present adequate 
services are operated below capacity. MC-89968, Sub 1, Argy Extension—Special 
Operations, not to be printed, Jan. 9, 1951, Div. 5. 

Shipper’s desire to substitute contract carriage for private operations basis of 
grant of contract authority commensurate with shipper’s primary need. MC-110045, 
Marcello Contract Carrier Application, not to be printed, Jan. 22, 1951, Div. 5. 

Denied, where need is only potential and no inadequacy of present service is 
shown. MC-106887, Sub 7, Ray Trucking Extension—Utah, not to be printed, 
Jan. 5, 1951, Div. 5. 

Granted, on ground that carrier is entitled to follow traffic to new origins. Ap- 
Plicant’s position as employee of shipper held not to enable him to engage in de- 
structive competitive practices. MC-92550, Sub 3, Strock Extension—Girard, Obio. 
not to be printed, Jan. 16, 1951, Div. 5. 
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Need of shippers for single-line refrigerated service basis of grant of authority 
to points not presently adequately served, conditioned upon DS gery not engaging 
directly or indirectly in private carrier operations. MC-95540, Sub 130, Watkins 
Motor Lines Extenston—-rozen Foods, not to be printed, Jan. 16, 1951, Div. 5. 


22. Quality. See 13.—Carrier Status. 


Where proposed operation in common carrier application will in fact be that 
of contract carrier, contract carrier authority granted despite unintentional prior 
unlawful operation. MC-111517, Van Benschoten Common Carrier Application, 
not to be printed, Jan. 17, 1951, Div. 5 

A description of operating authority boundaries in terms of highway routes in 
lieu of present limitation in terms of radius miles approved where extent of authority 
is not affected and extent of authority is more readily ascertainable. MC-35469, 
a ’, Modern Transfer—Amendment of Certificate, not to be printed, Jan. 5, 1951, 

iv. 5. 

Joint board recommendation that permit for transportation of lumber be limited 
to “roll-off platform vehicles” condemned as not serving any useful purpose since 
carrier would not be limited thereby to any method of loading nor to any particulaar 
type of lumber. _MC-1]1348, Larson Contract Carrier Application, 

.., Jan. 5, 1951, Div. 5. 

Authority to transport “store fixtures’ does not include authority to transport 
manikins or display figures, but authority to transport “store equipment” does. 
«hg a Shelinsky Common Carrier Application, ........ i eee , Jan. 8 
1951, Div. 5. 

Where proof in support of a contract carrier application shows that proposed 
service would be common carrier operation, authority for common carrier opera- 
tion granted. MC-111595, Flaskerud Contract Carrier Application, not to be printed, 
Dec. 19, 1950, Div. 5. 

On reconsideration, certificate authorizing carriage of “commodities used or 
useful in the manufacture of beds and brooms” held to be limited to commodities 
which need no further processing by persons other than manufacturers of beds and 
brooms. MC-C-1102, Albert Greenberg-—Investigation of Operations, ........ M. C. C. 
le: , Jan. 12, 1951, Div. 5. 

Where contract carrier operations under regular route authority do not have 
regular route characteristics, citing 47 M. C. C. 23, change to irregular route 
authority granted. Single-shipper contract carrier permitted to follow shipper to 
new warehouse location. MC-88871, Sub 6, Cheese Frucking Extension—Cambridge, 
Mass., not to be printed, Jan. 9, 1951, Div. 5. 

While general commodities authority contains no restriction against transpor- 
tation requiring use of special equipment, carrier is not authorized to carry bulk 
gasoline in tank vehicles since such commodity is a “dangerous article” excepted by 
certificate, citing 34 M. C. C. 693. MC-C-987, O’Boyle v. Houff Transfer, ..... 
 & oh ee Bec. 4, 1950. 

Authority to haul heavy machinery, contractor’s equipment and parts and 
accessories therefor includes drilling contractor’s equipment and oil field heavy ma- 
chinery, but does not include materials and supplies used in oil field operations, 
distinguishing Mercer Case, 46 M. C. C. 845. MC-109183, Sub 2, Oliver Extension— 
Oil Field Commodities, ........ _ ot ae , Jan. 8, 1951, Div. 5 


23. Grandfather. 


Where grandfather certificate did not reflect actual intermediate point passenger 
and newspaper service performed prior to June 1, 1935, amended certificate issued. 
MC-61616, Missouri Pacific Transp. Co. Common Carrier Application, not to be 
printed, Dec. 29, 1950, Div. 5. 
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24. Extensions—See 21.—Necessity. 


Damage to canned goods resulting from handling at interchange points basis 
of grant of authority to furnish single-line service. MC-29220, Sub 7, Edgar F. 
Lehman Extension—Canned Goods, not to be printed, Dec. 21, 1950, Div 

A shipper’s emergency needs are to be met by grants of temporary ‘authority 
to additional carriers and not by certifying three carriers where volume will only 
support one. Present temporary authority operations and aa ce are 


considerations in selecting carrier to receive authority. MC-8989, Sub 126, Howard 
Sober, Inc., Extension—California, ........ eo ee Dec. 11, 1950, Commitsion. 

Of two applicants for authority to serve shipper’s new sources of supply, the 
carrier presently rendering service to shipper will be preferred over a carrier which 
has not previously engaged in interstate commerce where preferred carrier has excess 
capacity and shipper’s preference for other applicant is unexplained. MC-110142, 
Sub 2, Fort Edwards 1 Co., Inc. Contract Carrier Application, not to be 
printed, Dec. 18, 1950, Div. 5. 


26. Public Interest. 


Five-year lease of operating rights denied as against public interest where rights 
have been dormant as to certain commodities and — proposes to perform no 
service. MC-F-3997, Blades, Inc.—Lease—Lancaster & in York Motor Freight 
Service, Inc., not to be printed, Dec. 21, 1950, Div. 4. 

Where grant of contract carrier authority would divert present traffic from one 
common carrier to six contract carriers for sole purpose of providing the latter with 
return loads, held not consistent with public interest. MC-35893, Sub 1, Blackwood 
Extension—Battery Bows, ........ Bb Ws Es, cine , Dec. 19, 1950, Div. 5. 


27. Transfer. See 26.—Public Interest. 
See 83. Acquisition or Merger. 
See 84. Lease or Operating Contract. 


In a sale of general commodity rights, retention of authority to transport 
dangerous explosives approved. MC-F-4579, — Ex- 
press, Inc., etc., ........ M. et ae , Jan. 9, 1951, 

Where vendor proposes to sell feeder-line ane ‘authority to vendee for $1.00, 
vendor’s operating losses were such that operations were — just prior to 
filing of application and purchased rights could be used profitably by vendee as 
complement to present seasonal operations, purchase approved. MC. F-4592, Cook— 
yg (Portion)—Burlington Transportation Co., not to be printed, Jan. 8, 1951, 

iv. 4. 

Where off-route point authority to be purchased pursuant to one application is 
similar to irregular-route authority proposed to be sold pursuant to second appli- 
cation, approval is conditioned upon concurrent consummation of both transactions. 

C-F-+4664, Vallerie’s —— Service—Purchase—Hershfield, not to be 
printed, Jan. 8, 1951, Div 

Purchase of contract pe rights denied where vendor has discontinued opera- 
tions and service formerly provided by vendor is being satisfactorily provided by 
other careiers, oI Div 4 Emery Transp. Co—Purchase—Gordon, ........ m. «. G. 

] iv. 4 

“View expressed in Service of Contract Carriers, 49 M. C. C. 103, that applica- 
tion to provide through motor contract carrier service in lieu of separate services 
of vendor and vendee may be made as part of Sec. 5 proceeding is dependent upon 
a proposed unification of two going concerns and does not apply to proposed pur- 
chase of dormant rights. MC-F-4457, Emery Transp. Co—Purchase—Gordon, 
— Fh oe Jan. 8, 1951, Div. 4. 

Where vendor desires to retain operating authority over segment of routes to 
be sold, new certificate issued as to retained route segment with corresponding re- 
striction on authority acquired over same segment by vendee in order to avoid 
duplication. Certificate granted where it will enable carrier to continue the only 
available and needed motor carrier service. Creation of two competitive services 
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between same points growing out of former single operation, disapproved in 45 

M. C. C. 778, avoided by cancellation of part of vendor’s authority. MC-F-4566, 

ag and Pitts—Purchase (Portion)—Logue, not to be printed, Dec. 21, 1950, 
v. 4. 

Where purchase of vendor’s rights would not affect vendee’s presently authorized 
dual operation purchase approved on showing of need single-line service to mini- 
mize delay and damage from interchange handling. MC-F-4713, H. P. Welch Co~ 
Purchase—Josephine Gallo, not to be printed, Dec. 27, 1950, Div. 4. 

Purchase approved where improved service will result and circuitous movement 
avoided. MC-F-4708, Young—Purchase (Portion) Mason & Dixon Lines, not to be 
printed, Dec. 21, 1950, Div. 4. 

Where vendor is no longer able to continue operations and vendee is presently 
conducting desired operations under lease, purchase approved. MC-F-4681, Union 
Transfer Co.—Purchase—Blakeman, not to be printed, Dec. 21, 1950, Div. 4. 

Where proposed partial purchase of rights would result in splitting of rights, 
citing 45 M. C. C. 778, two-line service to shippers now receiving single-line service, 
and difficulty in policing operations, alternate proposal approved for transfer of 
all of vendor’s rights in view of impending bankruptcy of vendor. MC-F-4439, 
C&D Motor Delivery Co—Purchase (Portion)—Germann Bros. Motor Transporta- 
tion, Inc., not to be printed, Dec. 26, 1950, Div. 4. 

Denied, where transfer of dormant water-carrier rights would result in new 
service in competition with existing carriers, citing 38 M. C. C. 445, 35 M. C. C. 661, 
50 M. C. C. 749, 50 M. C. C. 729, 265 I. C. C. 669. F. D. 16866, Upper Columbia 
River Towing Co.—Purchase, ........ 1. CC. ......, Jan. 24, 1951, Div. 4. 

Desire of vendor to devote attention to other enterprises basis of approval of 
sale of rights provided household goods authority is cancelled to avoid duplicate 
operations by carriers under common control. MC-F-4591, Cummings Transfer & 
Fuel Co.—Purchase—M. O. Wilkinson, not to be printed, Dec. 29, 1950, Div. 4. 

Where operations proposed under sale of rights would result in unauthorized 
“cross-haul” between two points in radial territory, citing 48 M. C. C. 6l1l, or in 
circuitous movement, and would result in a new service, purchase denied in absence 
of public need or present service inadequacy, citing 56 M. C. C. 441, and 55 M. C.C. 
501. MC-F4313, United Truck Lines—Purchase (Portion)—Milliner, not to be 
printed, Dec. 28, 1950, Div. 4. 

Approved, where purchase of rights will permit vendee to provide through year- 
round service in territory, previously limited by prior authority to seasonal opera- 
tions and lack of intrastate rights. MC-F-4717, Greyhound Corp—Purchase— 
McLaughlin, not to be printed, Jan. 15, 1951, Div. 4. 


28. Modification or Revocation. See 27.—Transfer. 


Where evidence fails to show failure to render reasonably continuous and ade- 
quate service, petition for certificate revocation is denied. MC-C-1086, Akers Motor 
Lines v. Safety Transportation Corp., ........ ey ee , Dec. 22, 1950, Div. 5 





29. Abandonment. 


The possibility that mail service might be adversely affected by abandonment 
is not a part of a carrier’s obligation, citing 225 U. S. 640, 132 P. 2d 128. F. D. 
+ gr ammaa & Ohio Ry. Co. Ferry Abandonment, not to be printed, Dec. 5, 

, Div. 4. 

Approved, where purpose of construction no longer exists and only remaining 
shipper will be served by remaining side track. F. D. 17122, Pennsylvania R. Co. 
Abandonment, not to be printed, Jan. 11, 1951, Div. 4. ; 

Lack of use of mine branch since 1930 and lack of prospect of future use basis 
of abandonment. F. D. 17132, Mine Hill & Schuylkill Haven R. Co. and Reading 
Co. Abandonment, not to be printed, Jan. 8, 1951, Div. 4. 

Approved, where little inconvenience will result to shipper and motor transpor- 
tation is available. F. D. 17106, Texas and New Orleans R. Co. Abandonment, 
not to be printed, Jan. 9, 1951, Div. 4. 
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30. Finances 


34. Purpose. See 38.—Necessity and Propriety. 


Approved, where stock issue proceeds are to reimburse applicant’s treasury in 
part for prior expenditures for additions and betterments and present shareholders 
receive subscription warrants. F. D. 17169, N. Y. C. & St. L. R. Co. Stock, not to be 
printed, Jan. 12, 1951, Div. 4. 

Promissory note approved to pay outstanding notes and indebtedness and to 
provide working capital. F. D. 17188, Lyon Van & Storage Co. Note, not to be 
printed, Jan. 12, 1951, Div. 4. 

Since license fees, taxes and supplies are recurring items which carriers should 
meet out of current revenues, extension of authority to guarantee payment by sub- 
sidiary of short term notes issued for working capital secured by carrier’s accounts 
receivable limited to one year. MC-F-2605, Associated Transport, Inc.—Assumption 
of Obligation, not to be printed, Dec. 28, 1950, Div. 4. 

Extension of maturity date approved in order that controlled subsidiary may 
purchase bonds to keep bonds alive for possible future use as collateral and to 
veut property secured by such bonds from No Soutt subject to first lien of 
development and general mortgage. F. D. 17186, Southern Railway Co. Bonds, 
not to be printed, Jan. 17, 1951, Div. 4. 


36. Terms and Conditions. 


Securities modification pursuant to Sec. 20(b) by which certain maturity dates 
are postponed, interest payment basis is changed from fixed to cumulative con- 
tingent, and par value of capital stock is reduced, approved in order that capitaliza- 
tion may more properly reflect earning power, citing 271 I. C. C. 553. F. D. 17035, 
Maryland and Pennsylvania R. Co. Securities Modification, ........ . & ra ssiasce ‘ 
Dec. 20, 1950, Div. 4. 


38. Necessity and Propriety. 


Note approved, where refunding accomplished thereby will reduce annual install- 
ment payments, period of liquidation is extended and interest rate is reduced. F. D. 
17009, Transcontinental Bus System Note, not to be printed, Jan. 19, 1951, Div. 4. 

Equipment trust certificates approved despite applicant’s ability to pay cash 
for equipment in view of need to conserve resources for future expansion. 
hi Texas & Pacific Equipment Trust Certificates, not to be printed, Jan. 22, 

1, Div. 4. 

Where proceeds of 7% debenture are to buy capital stock of non-carrier sub- 
sidiary terminal company, debenture disapproved on grounds that interest rate is 
excessive, proposal is not consonant with policy of corporate simplification, affords 
opportunity for concealing or diverting earnings and divides responsibility for main- 
<7 | adequate facilities, citing 56 M. C. C. 607 and MC-F-4383, ........ a. Cc. Cc 

_F. D. 17151, Branch Motor Express Proposed Debentures, ........ M. C. C. ......., 
Jan. 8, ‘1951, Div. 4. 


40. Operations 
43. Movement. 


When a shipper tenders to carrier a bill of lading specifying routing resulting 
in a higher rate than otherwise available, movement over the route specified does 
not constitute misrouting in absence of apparent evidence of error in specifying 
routing, citing 173% I. C. C. 743, 229 I. C. C. 405. No. 30433, Northern Construction 
Equipment Co. v. Northern Pacific Re. Co, ........ I. C.C. ......., Dec. 4, 1950, Div. 3. 
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50. Service 
53. Equipment. 


Car service provisions of Section | (11) do not apply to non-emergency passen- 
ger service, citing 87 I. C. C. 195, 231 I. C. C. 397, 402, distinguishing emergency 
powers, 278 |. C. 737. A discrimination in service furnished two classes of 
passengers which operates in the interest of the public as a whole is not unjust or 
unduly prejudicial, citing 49 I. C. C. 345. No. 30321, Barton v. B. & O. R. R. 
re I. CC. ......., Dec. 20, 1950, Div. 3. 


56. Accessorial. See 29.—Aband t. 


Provision in protective service contract providing for 15% variation in contract 
unit prices for repair services approved where variation is to cover fluctuation in 
costs and to avoid frequent contract amendments. Ex Parte 137, Contracts for 
Protective Services, not to be printed, Dec. 6, 1950, Div. 3 





57. Allowances. 


In view of cost to carrier of providing required switching service, requiring 
either rehabilitation of track to accommodate line haul engine or provision of switch 
engine on standby basis, switching allowance to shipper not excessive. Ex Parte 
104, Albuquerque and Cerrillos Coal Co.—Ternrinal Allowance, cS < 
Nov. 30, 1950, Div. 3. 


58. Passenger. See 53.—Equipment. 
59. Discrimination. See 53.—Equipment. 


60. Charges 
61. Rate Making. See O06.—Commission Jurisdiction, and 65.—Rate Level. 


The presumption that a rate which contravenes Section t of the Act is un- 


reasonable does not exist where the departure is authorized b P. Ye “ye 
—y 104 I. C. C. 634, 636. No. 30214, Ambrose & Son vy. A. F. Ry. Co., 
eS +e es Dec. 20, 1950, Div. 3 


“Rates established pursuant to grant of fourth section relief may be found unrea- 
sonable, citing 200 I. C. C. 455. Reparation may be granted in such cases, 198 I. C. C. 
ra va 256, distinguishing 284 U. S. 370 and 264 |. C. C. 561. No. 30408, Southland 
Co. v. Illinois Central R. Co., ........ ot ee , Dec. 20, 1950, Div. 3. 

Salvage price of war surplus materials not determinative of rate reasonableness, 
and second-hand articles take same rates as new articles unless they are actually 
junk or scrap, citing 274 I C. C. 107, 276 1. C. C. 255. No. 30205, Jacobs v. Alabama 
Great Southern R. Co., ........ 1. C. C. Dec. 6, 1950, Div 

Proportional rates on citrus fruits from Florida points | to New York, N. Y. 
not unreasonable where the water rate is the rail rate less the cost of truck trans- 
portation to the port and proof of inland origin is evidenced by inspection certifi- 
cate. Practice of advancing charges for truck transportation to shippers or un- 
regulated motor carriers is unlawful since no charge is made therefor, is potentially 
discriminatory, and constitutes unfair and destructive competitive practice, citing 
2781 1. C. C. 356. No. 30403, Refrigerated Steamship Line—Rates and Advance 
ARR, a, ean Dec. 20, 1950, Div. 3. 
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In making rate adjustments, — cy is to develop transportation system in 
light of future needs, —s 321 U. 263 U. S. 456, and in prescribing through 
routes pursuant to Sec. 15(4)(b) \. weigh interests of carrier and public, citing 
323 U. S. 588, 591. No. 29891, Borough of Edgewater v. Arcade & Attica R. Corp., 
ae .. Jan. 15, 1951, Commission. 


62. Passenger Fares. See 66.—Joint Rates and Divisions. 


Proposed 20% increase in monthly and weekly commutation fares with no change 
in 10-trip fares approved as just and reasonable, conditioned upon improvement of 
equipment, where increase is to offset operating deficit. /&S 5838, Commutation 
Fares—New York, Susquehanna and Western, ........ a oh Gee , Jan. 3, 1951, Div. 2. 


65. Rate Level. 


Rail rate reduction to meet motor com tition and to encourage heavier load- 
ing which increases shippers’ and receivers’ loading and unloading costs is just and 
——-- I&S 5818, Unmanufactured Tobacco From, To and Within the South, 

J tee Dec. 26, 1950, Div. 2. 

~ High cost of ‘handling seasonable movements, particularly of gift packages of 
fruit, basis of finding that increase in express commodity rates on fruits and vege- 
tables not to exceed 10 percent of present rates and increase in present minimum 
own ial, shipment not to exceed ten cents would not be unjust and unreasonable. 

(oD nee. Express Rates on Fruits and Vegetables, ........ &  -ee ‘ 

vee rates to meet rail competition which yield revenues comparable to 

other commodities are not wa qf low. I&S a Candy, Atlantic to Pacific 
Coast Ports, ........ A ok ee , Dec. 26, 1950, Div. 3 

Rates to meet canal competition yt and reasonable where suspended rates 
will result in higher earnings than rates on similar low-valued bulk commodities 
influenced by canal competition. /&S 5801, Phosphate Rock, New Jersey to Buffalo, 
W. ¥., eves. ........ AS eee , Dec. 20, 1950, Div. 3. 

Rates on zinc concentrates not unreasonable by comparison with rates on like 
traffic under similar circumstances. Rates cannot be adjusted to permit competing 
shippers to market their products, citing 152 I. C. C. 641, 651, nor are rates estab- 
lished to meet market, port or carrier competition a test of reasonableness. No. 
10286, International Minerals & Metals Corp. v. Southern Pacific Co., wo 
1 Dec. 21, 1950, Div. 3. 

Rates on fluxing lime lower than on lime for other uses not unreasonable in 
view of lower value and characteristics of commodity, restricted area of movement 
and long standing rate relationships, citing 270 I. C. C. 197. No. 29993, Whiterock 
Quarries v. Pittsburgh and Lake Erie R. Co., ........ i eee Jan. 12, 1951, Div. 3. 

Rates raised pursuant to general rate increase are not presumptively unreasona- 
ble to the extent that they exceed rates later in effect pursuant to ag er reduc- 
tion. No. 30386, Ozark Smelting & Refining Co. v. Union Pacific R. Co., 
jl ae , Jan. 16, 1951, Div. 3. 

Rates on horses for slaughter held not unreasonable to extent that they exceed 
tates on cattle, citing 274 I. C. C. 510, and cases cited therein. No. 30318, Eastern 
Packing Company v. A. T. & S. F. Ry. Co., Lc. Nov. 30, 1950, Div. 3. 

Where proposed rates on bituminous ‘coal and coal ‘caiteataes from mines in 
the southwest Virginia group to North Carolina destinations on the D. & W. Railway 
preserve the 20-cent differential over the Pocahontas-New River rate, citing 270 
I. C. C. 291, they are not unduly prejudicial or preferential. J&S 5768, Coal South- 
west Virginia to Danville & Western Ry, ........ 1. CC. , Jan. 2, 1951, Div. 2. 

Because transportation cost is generally less on through movements, the geo 
tate should usually be less than separate movement combination rate, ans 155 
1. C. C. Ol, 628. No. 29924, Buckerfield’s Ltd. v. A. T. & S. F. Ry. C Bar ance 
icc . ' Jan 8, 1951, Commission 
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66. Joint Rates and Divisions. See 61.—Rate Making. 


Pursuant to jurisdiction upheld in 338 U. S. 286, new joint fares between District 
of Columbia and nearby Virginia established to compensate for increased costs of 
furnishing service. Weakness of application of system average costs to determine 
costs of a particular service is not overcome by special cost studies. Mean averages 
of minimum and maximum route distances basis for comparing average fares per 
mile, citing 47 M. C. C. 371. No. 28991, Passenger Fares between District of Colum- 
bia and Nearby Virginia, ........ ae Cee , Jan. 8, 1951, Commission. 


67. Tariffs. 


Where tariff did not specify form of notice of arrival to be given, the placing 
in the mail of constructive placement notices was all that was required by tariff, 
citing 273 I. C. C. 403, 407, and delivery receipts constituted notices of arrival within 
meaning of tariff. No. 29787, Jones v. Spokane, Portland and Seattle R. Co., ...... 
Se, ee , Jan. 19, 1951, Div. 3. 

Where tariffs publish conflicting provisions, the lower of the two rates is the 
applicable rate, citing 24i I. C. C. 405. No. 30418, Dillon & Sons Stores Co. v. A. T. 
os. ©. ae Co. ........ LCC. ........ , Dec. 18, 1950, Div. 3. 


68. Discrimination. 


When there is no showing that different rail shippers are charged different rates 
for like transportation service on like traffic trom same origin to same destination, 
there is no violation of Section 2, citing 266 I. C. C. 483, 488. Undue prejudice does 
not exist when the carrier which controls the rates from the allegedly-prejudiced 
point does not control the rates from the allegedly-preferred points, citing 22 |. C. C. 
iy Fy 257 re 247. No. 29993, oe v. Pittsburgh & Lake Erie 


shippers, citing 331 U. S. 284. In removing discrimination, Commission must pre- 
scribe future rates, routes and practices, citing 331 U. S. 284, 335, U. S. 573. No. 
29891, Borough of Edgewater v. Arcade & Attica R. Corp., ........ J er Jan. 
15, 1951, Commission. 

Where rate disparities are not justified by carrier upon whom burden rests to 
show difference in competitive conditions, citing 256 I. C. C. 167, 272 I. C. C. 665, 
rates are prejudicial. No. 30315, White & Bagley Co. v. Boston & Maine R. R., 
pie I. CC. ......., Dec. 26, 1950, Div. 2. 


80. Unification 
82. Control or Affiliation. 


Need of brewery for specialized service basis of irregular route contract carrier 
authority. Common control of contract carrier which serves shipper exclusively 
held to be consistent with public interest. MC-65699, Sub 2, Broadway Transport 
Extension—Five Oregon Points, not to be printed, Dec. 5, 1950, Div. 5. 

Where issue of additional stock pursuant to 271 I. C. C. 796 changes type of 
control from managerial control to control through stock ownership without prior 
approval pursuant to Sec. 5, control is unlawful. MC-F-4613, Midwest Transfer— 
Purchase (Portion)—Davis, not to be printed, Jan. 9, 1951, Div. 4. 
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§3. Acquisition or Merger. See 27.—Transfer. 


When a transaction is subject to Sec. 5, approval thereof is a prerequisite to 
lawful operations by acquiring carrier. Unintentional failure to secure such ap- 
proval does not warrant wage: oi transaction if it is otherwise consistent with 
public interest, citing 39 M. C. C. 233, 241. MC-F-4552, Consolidated Truck Lines— 
Control and Merger—Fleetway Transports, ........ it ae ee , Jan. 24, 1951, Div. 4. 

Following I. C. C. practice of disapproving purchase of interstate rights which 
would permit continued interstate operations by vendor within the state, citing 55 
M. C. C. 123 and 127, alternative purchase proposal involving all vendor's rights 
approved to provide needed single-line service provided household goods authority 
previously included in general commodity rights is cancelled. MC-F-4264, Consoli- 
dated Freightways—Purchase—Hills Tramsp. Co.., ........ _ ae , Dec. 27, 1950, 
Div. 4. 

Acquisition by applicant of control of lessor whose line is an important portion 
of its system held in the public interest where price to be paid for lessor’s stock 
is not above fair value. F. D. 17145, New London Northern R. R. Co. Control, 
not to be printed, Jan. 5, 1951, Div. 4. 


84. Lease or Operating Contract. See 26.—Public Interest. 


Supplemental lease of commercial zone rights acquired by lessor at common 
point of operations of both lessee and lessor approved. MC-F-3553, Chicago Express 
~— ( a Transfer and Storage Company, not to be printed, Jan. 

; , Div. 4. 

The owner of operating authority has a duty to perform the service thus author- 
ized, except in special circumstances justifying temporary lease, and may not lease 
such rights to others on a permanent basis. Such long term leases held to enable 
owner of leased authority to block institution of competitive service without assum- 
ing direct responsibility for operations and to profit from ownership of rights under 
which it conducts no operations. MC-F-3730, Chester—Lease (Portion)—Trans- 
continental Bus System, ........ M. C..C. ........ Jan. 17, 951, Div. 4. 


85. Dormant Franchises. See 26.—Public Interest. 


Purchase disapproved, where bare operating rights proposed to be purchased 
have been dormant for two years and service by vendee would in effect be a new 
service, citing 50 M. C. C. 749. MC-F+4613, Midwest Transfer—Purchase (Portion) 
—Davis, not to be printed, Jan. 9, 1951, Div. 4. 
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Meetings of Regional Chapters 


District No. 1 Chapter 
Henry E. Foley, President, 10 Post Office Square, Boston, Mass. 
Atlanta 


Clyde T. Kilgore, Chairman, 312 Chamber of Commerce Building, 
Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchcomb, Chairman, 534 Equitable Building, Ballti- 
more, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


P. F. Gault, Chairman, Chicago & North Western Railway, 400 West 
Madison Street, Chicago, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Everett C. Funk, Chairman, Ass’t Gen’! Mgr., Rocky Mountain 
Motor Tariff Bureau, Inc., 1600 Logan Street, Denver 5, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association 
Provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 


—_ 
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Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 

Ray Cox, Chairman, 316 Board of Trade Building, Kansas City 6, 
Missouri. 

Meets: 6:00 P. M.. on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimors 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings 


St. Louis, Missouri, Chapter 


EK. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


John R. Mahoney, Chairman, Lord, Day & Lord, 25 Broadway, 
New York 4, N. Y. 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 
Ninth District Chapter 


A. G. Grimm, G.T.M., Pillsbury Mills, Ine., 608 Second Avenue. 
South, Minneapolis 2, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A.. 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue. Cleveland, Ohio. 


Philadelphia Chapter 
E. F. Kane, Chairman, 1429 Walnut Street, Philadelphia 2, Pa. 


Meets: Monthly at Philadelphia Traffic Club, Benjamin Franklin 


Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August 
and September. 


Pittsburgh Chapter 


Walter W. Larkin, Chairman, T. M., Continental Foundry & Ma- 
chine Company, 8 Raymond Street, Wheeling, W. Va. 
Meets: at call of Chairman. 
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Puget Sound 


Franklyn Royce, President, T. F. A. & P. A., Pennsylvania Rail- 
wad, 3302 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Gowan Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


Mr. Jack E. Hale, Chairman, Standard Oil Company, 225 Bush 
Street, San Francisco 20, California. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


C. Ray Bryant, Chairman, Rate Expert, California Public Utilities 
Commission, 1000 Mirror Building, Los Angeles, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Oecidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear. 
ing in the JourNAL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
(Revised to June 1, 1950) $1.0 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JOURNAL, June, 1948—while they 
gh Ta sek i Reg OA eb LT a eA EO 35 





Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 


Edition, prepared by Committee on Education for Practice .... 50 
Manual of Practiee and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner. I. C. C.—re- 
printed from January issue. ICC Practitioners’ JoURNaL 
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